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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S.C. Chapter 
10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4907) 


In re ASSOCIATION OF ICE CREAM MANUFACTURERS OF NEW YORK 
STATE (SOUTHERN REGIONAL GROUP) AND OTHERS. AMA Docket 
No. 27-116. Decided January 7, 1957. 


Inadequacy of Petition—Application to Dismiss Granted 


Since the petition does not comply in form and substance with the require- 
ments of the act and the rules of practice, the application to dis- 
miss the petition is granted. It is also pointed out that the Association 
is not a handler subject to Order No. 27 and therefore has no standing 
to maintain an action in an 8c(15) (A) proceeding. 

Mr. Harry Polikoff, of New York, New York, for petitioners. Mr. Julius C. 
Krause, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioners, allegedly 
handlers of milk subject to Order No. 27, as amended, regulating 
the handling of milk in the New York metropolitan milk market- 
ing area, filed a petition on June 29, 1956, challenging the legality 
of an amendment to the order effective July 1, 1956. With their 
petition, five of the petitioners also filed an application for in- 
terim relief from the operation of the contested provision during 
the pendency of a decision on the merits. The Acting Deputy Ad- 
ministrator, Agricultural Marketing Service, filed an answer to 
the application for interim relief and an application to dismiss 
the petition. The application for interim relief was denied on No- 
vember 2, 1956 (15 A.D. 1191). We now consider respondent’s 
application to dismiss the petition. 

Respondent contends that the petition does not comply with 
the act in that it is not shown therein that one of the petitioners 
is a handler entitled to bring the action and that the petition 
does not comply with section 900.52 of the rules of practice (7 
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CFR 900.52). Section 8c(15) (A) of the act (7 U.S.C. 608c(15) 
(A)) provides, in part, that any handler subject to an order may 
file a written petition thereunder. The applicable rules of prac- 
tice define a handler as “. . . any person who, by the terms of a 
marketing order, is subject thereto, or to whom a marketing 
order is sought to be made applicable” (7 CFR 900.51(i)). The 
petition purports to be filed by the Association of Ice Cream 
Manufacturers of New York State (Southern Regional Group) 
for its members who are listed in paragraph 1 of the petition and 
by said members. The petition does not allege that the Associa- 
tion is a handler subject to Order No. 27, as amended, and the 
affidavit of the Assistant Market Administrator of the order at- 
tached to the application to dismiss indicates that the Associa- 
tion is not a handler thereunder. Therefore, the Association has 
no standing to maintain an action under section 8c(15)(A) of 
the act and the petition must be dismissed as to it. In re Belle- 
Vernon Milk Company et al., 138 A.D. 447 (1954). 


Respondent further objects to the petition on the ground that 
it is not supported by the verifications and affidavits required by 
section 900.52(b) (6) of the rules of practice. Such section pro- 
vides that a petition shall contain “an affidavit by the petitioner, 
or, if the petitioner is not an individual, by an officer of the peti- 
tioner having knowledge of the facts stated in the petition, veri- 
fying the petition and stating that it is filed in good faith and not 
for purposes of delay.” This requirement of the rules of practice 
is extremely important as it assures that responsible officers of 
corporate handlers have authorized and are aware of the filing 
of the petition and concur in it. The petition herein totally fails 
in this respect. 


Additional infirmities are present in the petition. The type of 
business organization of each of the petitioners and other infor- 
mation required by section 900.52(b) (1) of the rules of practice 
are not clearly and fully set forth in the petition and it appears 
from the affidavit and supporting documentary evidence attached 
to the application to dismiss that three of the petitioners are 
merely operating divisions of corporate handlers and not sepa- 
rate legal entities so as to qualify as handlers. The petition also 
fails to comply with section 900.52 (b) (3) of the rules of practice 
in that it does not clearly demonstrate the manner in which each 
petitioner claims to be affected by the contested amendment. The 
affidavit attached to the application to dismiss indicates that most 
of the petitioners do not operate pool plants subject to Order No. 












| 
} 
| 
| 









—— 


ren 


PRAIRIE FARMS CREAMERY 3 
Cite as 16 A.D. 3 


27, as amended, and are not subject to the order obligation to 
pay minimum class prices for milk received from producers. Non- 
pool handlers may have no justiciable interest in this proceeding. 
‘For the reasons stated, the petition fails to comply with section 
900.52(b) of the rules of practice and should be dismissed as to 
the remaining petitioners. 

The delay in acting upon the application to dismiss has been 
due to a request of the petitioners on July 20, 1956, that the 
matter be stayed pending the filing of an amended petition. Noth- 
ing has been heard from the petitioners since then. 

Accordingly, the petition is dismissed but the petitioners may 
file an amended petition within 20 days following the service here- 
of upon them. 

Copies hereof shall be served upon the parties. 


(No. 4908) 


In re PRAIRIE FARMS CREAMERY OF CARLINVILLE. AMA Docket 
No. 3-6. Decided January 11, 1957. 


Determination by Secretary—Application to Dismiss Por- 
tion of Petition Granted 


The portion of the petition requesting that the Secretary determine the 
petitioner to be a cooperative association qualified to receive marketing 
service deductions is beyond the scope of this nen at this time 
and is dismissed. 


Mr. J. Bernard Brown, of Louisville, Kentucky, for petitioner. Mr. Joseph 
A. Walsh, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING MOTION TO STRIKE 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments. The petitioner filed a petition complaining of the 
failure of the market administrator for Order No. 3 (7 CFR 
903.1 et seq.) under the act to adjust the petitioner’s accounts 
with the market administrator as requested in the petition. Order 
No. 3 regulates the handling of milk in the St. Louis, Missouri, 
marketing area. The petition also alleges that the petitioner is a 





AGRI. MKTG. AGREEMENT ACT OF 1937 
Cite as 16 A.D. 3 


cooperative association of producers qualified under the Capper- 
Volstead Act, that the petitioner is performing services on behalf 
of the members which entitle it to receive marketing service de- 
ductions under section 903.88 of the order, and that the petitioner 
has applied to the Secretary of Agriculture for a determination 
that it is a qualified cooperative association performing such serv- 
ices. The petition asks that such a determination be made in this 
proceeding. 


The respondent filed a motion to strike the parts of the peti- 
tion dealing with the petitioner’s status as a cooperative associa- 
tion of producers and answered to the remaining allegations. The 
motion to strike claims that these parts of the petition are be- 
yond the scope of this proceeding, that the absence of a deter- 
mination by the Secretary concerning petitioner’s status as a 
cooperative imposes no obligation on the petitioner as a handler 
under the order and that the remedy of mandamus is not avail- 
able in this proceeding. The petitioner filed a reply to the motion 
to strike. 


The motion to strike should be granted. This is a review pro- 
ceeding wherein a handler may have adjudication of a complaint 
stating that any order, a provision thereof or “any obligation im- 
posed in connection therewith” is not in accordance with law. 
The petition recites merely that the petitioner has applied for a 
determination and proceeds to ask that the determination be 
made in this proceeding. This proceeding is not available for the 
making of such determinations, at least under the petition filed, 
and if the petitioner has any cause of action in this connection it 
is not clearly set out in the petition as required by the applicable 
rules of practice (7 CFR 900.52). Furthermore, it is not possible 
to tell from the petition whether the petitioner is alleging that 
it performs marketing services for producers at its “pool” plant 
at Carlyle, Illinois, or its plant at Carlinville, Illinois, or both. 
Section 903.88 of the order provides for deductions by handlers 
from payments to “producers” and for the turning over of these 
deductions to the market administrator for marketing services 
to the producers and for turning over the deductions to a quali- 
fied producer cooperative where the cooperative performs the 
services. From the petition it appears that the Carlinville plant is 
not now a “pool” plant and therefore the dairy farmers delivering 
to it do not appear to be “producers” under the order. As far as 
this proceeding is concerned, then, we do not see how, at this time, 
we could rule the petitioner to be performing marketing services 
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for “producers” at the Carlinville plant if the petition seeks such 
a determination with respect to such plant. 

Accordingly, the motion to strike is granted. This does not 
mean that the petitioner is forever precluded from presenting 
again any alleged cause of action it might have by reason of its 
inability to get a determination as to its status as a qualified co- 
operative. It does mean that, at this time, the parts of the peti- 
tion dealing with this question are not considered to present a 
cause of action and that the proceeding should continue only on 
the remainder of the petition. 


STAY ORDER—PENDING OUTCOME OF COURT APPEAL 
(No. 4909) 


In re G. H. MILLER AND COMPANY ET AL. CEA Docket No. 60. Is- 
sued January 8, 1957, by Thomas J. Flavin, Judicial Officer. 


(No. 4910) 


In re MAXWELL HERRELL AND HARRY HERRELL, PARTNERS, d/b/a 
HERRELL BROTHERS. P&S Docket No. 2241. Decided January 3, 
1957. 


False Weights—Suspension of Registration—Consent Order 


Respondents knowingly sold hogs at weights greater than their true and 
correct weights, caused weighmasters to issue scale tickets showing 
incorrect weights, and failed to keep proper accounts and records. 
Their registration is suspended for four years. 


Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Serv- 
ice. Messrs. Von E. Livingston and Gilmore S. Haynie, of Fort Wayne, 
Indiana, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
an order of inquiry and notice of hearing filed on October 4, 1956, 
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by the Director of the Livestock Division, Agricultural Market- 
ing Service. It is alleged in the order of inquiry (1) that respond- 
ents knowingly sold hogs at weights greater than their true and 
correct weights and caused weighmasters to issue scale tickets 
showing weights other than the true and correct weights of the 
hogs in wilful violation of section 312(a) of the act (7 U.S.C. 
213(a)); (2) that respondents failed to keep proper accounts 
and records in wilful violation of section 401 of the act (7 U.S.C. 
221); and (3) that respondents wilfully made and caused to be 
made false entries in accounts and records kept by persons sub- 
ject to the act in violation of Section 10 of the so-called Federal 
Trade Commission Act (15 U.S.C. 50), which section is made a 
part of the act by section 402 of the act (7 U.S.C. 222). On No- 
vember 2, 1956, respondents filed an answer denying the prin- 
cipal allegations set forth in the order of inquiry. On December 
17, 1956, respondents filed an amended answer in which (1) they 
admitted the facts alleged in paragraphs I and II of the order of 
inquiry; (2) they neither admitted nor denied the allegations set 
forth in paragraphs III through V of the order of inquiry; (3) 
they stated that for the purposes of this proceeding and for such 
purposes only the order may contain and include findings of fact 
and conclusions based upon the allegations set forth in the order 
of inquiry as the findings of fact and conclusions of the Secretary 
of Agriculture; and (4) they consented to the issuance, without 
oral hearing, of an order requiring them to cease and desist from 
the practices complained of in the order of inquiry and suspend- 
ing their registration under the act for a period of four years. 
Complainant has recommended that the order consented to by 
respondents be entered. 


FINDINGS OF FACT 


1. The Indianapolis Stock Yards, Indianapolis, Indiana, here- 
inafter referred to as the stockyard, was at all times mentioned 
herein and is now a posted stockyard subject to the provisions of 
the act. 


2. Respondents are registered with the Secretary of Agricul- 
ture as a dealer to buy and sell cattle, sheep, goats and swine for 
their own account at the stockyard, and at all times mentioned 
herein respondents were so registered. 


3. Respondents, at the stockyard, on or about the dates and 
in connection with the transactions listed in paragraph III of the 
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order of inquiry, and at divers other times during the period June 
25, 1956, to September 28, 1956, knowingly sold hogs at weights 
greater than their true and correct weights. In connection with 
such transactions, respondents rendered bills and purchase in- 
voices to the purchasers of the hogs showing such false and in- 
correct weights. Copies of such false incorrect bills and purchase 
invoices were made a part of the accounts and records of respon- 


dents. 


4. Respondents, at the stockyard, on or about the dates and 
in connection with the transactions listed in paragraph III of the 
order of inquiry and at divers other times during the period 
June 25, 1956, to September 28, 1956, caused weighmasters to 
issue scale tickets showing weights other than the true and cor- 
rect weights of the hogs. Copies of such false and incorrect scale 
tickets were made a part of the accounts and records of respond- 
ents and The Belt Railroad and Stock Yards Company, a corpora- 
tion subject to the provisions of the act. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
hereof, it is concluded that respondents: 


(a) have engaged in unfair, unjustly discriminatory, and de- 
ceptive practices in wilful violation of section 312(a) of the act 


(7 U.S.C. 213 (a) ); 


(b) have failed to keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in their 
business in wilful violation of section 401 of the act (7 U.S.C. 
221) ; and 


(c) have wilfully made and caused to be made false entries in 
accounts and records kept by persons subject to the act in viola- 
tion of section 402 of the act (7 U.S.C. 222) which makes ap- 
plicable section 10 of an act entitled “An act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes” (15 U.S.C. 50). 

The violations of the act involved in this proceeding are ex- 
tremely serious and flagrant. Respondents have consented to the 
entry of an order requiring them to cease and desist from the 
practices complained of and suspending their registration for a 
period of four years, and complainant has recommended that the 
order consented to by respondents be issued. 
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ORDER 


Respondents shall cease and desist from the unfair, unjustly 
discriminatory, and deceptive practices described in the Findings 
of Fact. 

Respondents shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
their business. 

Respondents’ registration under the act is suspended for a 
period of four years from the effective date of this order. 


This order shall become effective on the sixth day after serv- 
ice. Copies hereof shall be served upon the parties. 


(No. 4911) 


In re KENNETT-MURRAY COMPANY AND C. J. RENARD, PARTNERS, 
d/b/a KENNETT, MURRAY AND COMPANY. P&S Docket No. 2240. 
Decided January 3, 1957. 


False Weights—Accounts and Records—Suspension of 
Registration—Consent Order 
Respondents knowingly sold hogs at marked-up weights, caused weigh- 
masters to issue scale tickets showing incorrect weights, and failed to 
keep proper accounts and records. Respondents’ registration is sus- 
pended for five years. However, the suspension is inapplicable to Kennett- 
Murray Company’s registrations at stockyards other than Indianapolis. 


Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing 
Service. Messrs. Von E. Livingston and Gilmore S. Haynie, of Fort 
Wayne, Indiana, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
an order of inquiry and notice of hearing filed on October 4, 1956, 
by the Director of the Livestock Division, Agricultural Marketing 
Service. It is alleged in the order of inquiry (1) that respondents 
knowingly sold hogs at weights greater than their true and cor- 
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rect weights and caused weighmasters to issue scale tickets show- 
ing weights other than the true and correct weights of the hogs 
in wilful violation of section 312(a) of the act (7 U.S.C. 213(a)) ; 
(2) that respondents failed to keep proper accounts and records 
in wilful violation of section 401 of the act (7 U.S.C. 221); and 
(3) that respondents wilfully made and caused to be made false 
entries in accounts and records kept by persons subject to the act 
in violation of section 10 of the so-called Federal Trade Com- 
mission Act (15 U.S.C. 50), which section is made a part of the 
act by section 402 of the act (7 U.S.C. 222). 


On November 2, 1956, respondents filed an answer denying the 
principal allegations of the order of inquiry. On December 17, 
1956, respondents filed an amended answer in which (1) they 
admitted the facts alleged in paragraphs I and II of the order of 
inquiry; (2) they neither admitted nor denied the allegations set 
forth in paragraphs III through V of the order of inquiry; (3) 
they stated that for the purposes of this proceeding and for such 
purposes only, the order in this proceeding may contain and 
include findings of facts and conclusions based upon the allega- 
tions set forth in the order of inquiry as the findings of fact and 
conclusions of the Secretary of Agriculture; and (4) they con- 
sented to the issuance, without oral hearing, of an order (a) 
requiring them as partners with each other or other persons, as 
individuals or otherwise, to cease and desist from the practices 
complained of in the order of inquiry, (b) requiring them as 
partners with each other or other persons, as individuals or other- 
wise, to keep such accounts, records, and memoranda as will fully 
and correctly disclose all transactions involved in their business, 
and (c) suspending their registration under the act for a period 
of five years, “said suspension not to be effective as to the separate 
registrations of Kennett-Murray Company as partners with each 
other or other person or persons as individuals or otherwise at 
any stockyard other than the stockyard at Indianapolis, Indiana.” 
Complainant has recommended that the order consented to by 
respondents be entered. 


FINDINGS OF FACT 


1. The Indianapolis Stock Yards, Indianapolis, Indiana, here- 
inafter referred to as the stockyard, was at all times mentioned 
herein and is now a posted stockyard subject to the provisions 
of the act. 
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2. Respondents are registered with the Secretary of Agricul- 
ture as a market agency to buy cattle, sheep, goats and swine on 
a commission basis and as a dealer to buy and sell cattle, sheep, 
goats and swine for their own account, at the stockyard, and at 
all times mentioned herein respondents were so registered. 


3. Respondents, at the stockyard, on or about the dates and 
in connection with the transactions listed in paragraph III of the 
order of inquiry, and at divers other times during the period 
December 27, 1955, to September 28, 1956, knowingly sold hogs 
at weights greater than their true and correct weights. In con- 
nection with such transactions, respondents rendered bills and 
purchase invoices to the purchasers of the hogs showing such 
false and incorrect weights. Copies of such false and incorrect 
bills and purchase invoices were made a part of the accounts and 
records of respondents. 


4. Respondents, at the stockyard, on or about the dates and 
in connection with the transactions listed in paragraph III of the 
order of inquiry, and at divers other times during the period 
December 27, 1955, to September 28, 1956, caused weighmasters 
to issue scale tickets showing weights other than the true and 
correct weights of the hogs. Copies of such false and incorrect 
scale tickets were made a part of the accounts and records of 
respondents and The Belt Railroad and Stock Yards Company, 
a corporation subject to the provisions of the act. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
it is concluded that: 


(a) Respondents have engaged in unfair, unjustly discrimina- 
tory and deceptive practices in wilful violation of section 312 (a) 
of the act (7 U.S.C. 213 (a) ); 


(b) Respondents have failed to keep such accounts, records and 
memoranda as fully and correctly disclose all transactions in- 
volved in their business in wilful violation of section 401 of the 
act (7 U.S.C. 221) ; and 


(c) Respondents have wilfully made and caused to be made 
false entries in accounts and records kept by persons subject to 
the act in violation of section 402 of the act (7 U.S.C. 222) which 
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makes applicable section 10 of an act entitled “An act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes” (15 U.S.C. 50). 


The violations of the act involved in this proceeding are ex- 
tremely serious and flagrant. Respondents have consented to the 
entry of an order described above which includes the suspension 
of their registration for a period of five years, such suspension 
to be inapplicable to Kennett-Murray Company’s registrations at 
stockyards other than Indianapolis. Complainant in recommend- 
ing the adoption of the proposed consent order points out that 
Kennett-Murray Company is registered to operate in partnership 
with persons other than C. J. Renard at certain stockyards 
throughout the country, that, while C. J. Renard was also a 
partner in Kennett-Murray Company and responsible for the 
operations of Kennett, Murray and Company at the Indianapolis 
stockyard when the violations occurred, it does not appear that 
any other partner of Kennett-Murray Company participated in 
any of the violations, and C. J. Renard is no longer a partner in 
Kennett-Murray Company. The complainant’s recommendations 
are adopted. 


ORDER 


Respondents, as partners with each other or other persons, as 
individuals or otherwise, shall cease and desist from the unfair, 
unjustly discriminatory, and deceptive practices described in the 
Findings of Fact. 

Respondents, as partners with each other or other persons, as 
individuals or otherwise, shall keep such accounts, records, and 
memoranda as will fully and correctly disclose all transactions 
involved in their business. 

Respondents’ registration under the act is suspended for a 
period of five years from the effective date of this order, provided, 
that such suspension shall not be effective as to the separate regis- 
trations of Kennett-Murray Company as partner with any other 
person or persons, individually or otherwise, at any stockyard 
other than the stockyard at Indianapolis, Indiana. 


This order shall become effective on the sixth day after service. 
Copies hereof shall be served upon the parties. 








PACKERS AND STOCKYARDS ACT, 1921 
Cite as 16 A.D. 12 


(No. 4912) 


In re MARVIN OWEN, FERD OWEN, BESSIE OWEN AND BERTIE 
OWEN, PARTNERS, d/b/a OWEN BROTHERS UNION STOCK YARDS. 
P&S Docket No. 2211. Decided January 3, 1957. 


Improper Sale and Purchase of Livestock—Accounts and 
Records—Cease and Desist—Consent Order 


Respondents admitted the violations charged but denied wilfulness, waived 
the right to an oral hearing and consented to the issuance of a cease 
and desist order. 


Mr. Jerome S. Duerest, for Livestock Division, Agricultural Marketing 
Service. Mr. John D. Ready, Jr., of Meridian, Mississippi, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The Order of 
Inquiry and Notice of Hearing filed by the Director, Livestock 
Division, Agricultural Marketing Service, on May 4, 1956, alleged 
that the respondents engaged in various unfair, unjustly dis- 
criminatory, and deceptive practices in violation of the act. On 
May 25, 1956, respondents filed an answer to the Order of In- 
quiry and Notice of Hearing, admitting the allegations contained 
in said Order of Inquiry and Notice of Hearing but denying wil- 
fulness, waiving the right to an oral hearing and to the report of 
the examiner, and consenting to the issuance of an appropriate 
order, consonant with their denial of wilful intent, with findings 
of fact, requiring respondents to cease and desist from the prac- 
tices complained of in said Order of Inquiry and Notice of Hear- 
ing. The Livestock Division, by its attorney, has recommended 
that such an order be issued. 


FINDINGS OF FACT 


1. The Owen Brothers Union Stock Yards, Meridian, Missis- 
sippi, hereinafter referred to as the stockyard, is now and was at 
the times mentioned herein a posted stockyard subject to the 
provisions of the act. 


2. Respondents are registered with the Secretary as a market 
agency to sell livestock on a commission basis and as a dealer to 
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buy and sell livestock for their own account, at the stockyard, 
and at all times mentioned herein were so registered. 


8. Respondents, at the stockyard, on or about seven specified 
dates, and at divers other times during the months of July and 
August, 1955, sold livestock consigned to them for sale on a com- 
mission basis to Roy Fisher, employed by respondents as their 
auctioneer. 


4. Respondents, in connection with some of the sales trans- 
actions described in Finding of Fact 3, in accounting to the con- 
signors for the sale of their livestock, showed an account number 
as the purchaser of their livestock instead of the name of said 
auctioneer Roy Fisher. 


5. Respondents, at the stockyard, on or about five specified 
dates, and at divers other times during the months of July and 
August, 1955, sold livestock for the account of Roy Fisher, em- 
ployed by respondents as their auctioneer, in competition with 
livestock consigned to respondents for sale on a commission basis. 


6. Respondents, at the stockyard, on or about August 31, 1955, 
and at divers other times during the month of August, 1955, took 
livestock consigned to them for sale on a commission basis into 
their own account for speculative purposes and, in accounting 
to the consignors for the sale of their livestock, showed incorrect 
initials or names as the purchaser instead of respondents. 


7. Respondents, at the stockyard, on or about August 17, 1955, 
and at divers other times during such month, sold livestock con- 
signed to them for sale on a commission basis to the Rosenthal 
Packing Company and, in accounting to the consignors for the 
sale of their livestock, showed account numbers as the purchaser 
instead of the Rosenthal Packing Company. 


8. Respondents, at the stockyard, on or about two specified 
dates, and at divers other times during the months of July and 
August, 1955, bought livestock for various persons and, in con- 
nection with such purchases, charged and collected commissions 
for respondents’ buying services notwithstanding the facts that 
respondents were not registered with the Secretary to buy live- 
stock on a commission basis and the tariff of rates and charges 
filed by respondents with and approved by the Secretary failed 
to show rates and charges for buying services. 
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CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 through 
8 above, it is concluded that respondents have violated sections 
308, 304, 306(a) and (f), 307, and 312(a) of the act, and sec- 
tions 201.10, 201.17, 201.21, 201.43, 201.57, 201.59, and 201.60 of 
the regulations. 

Inasmuch as respondents have consented that an order be is- 
sued requiring them to cease and desist from the practices com- 
plained of in said Order of Inquiry and Notice of Hearing, and 
complainant has recommended that such an order be issued, the 
order will be issued. 


ORDER 


Respondents shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set out in the 
Findings of Fact above. 


This order shall become effective on the sixth day after service. 
Copies hereof shall be served upon the parties. 


(No. 4913) 


In re STOCKMAN’S COMMISSION COMPANY, INC. P&S Docket No. 
2239. Decided January 4, 1957. 


Speculative Operations—Misuse of Shippers’ Proceeds— 
Accounts and Records—Suspension of Registration 


Respondent admitted violating the act as charged in the complaint. Its 
registration is suspended for 10 days and it is ordered to cease and 
desist from engaging in certain deceptive practices. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Respondent, pro se. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on September 13, 1956, by 
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the Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. The respondent is regis- 
tered with the Secretary under the act as a market agency to buy 
and sell livestock on a commission basis and as a dealer to buy and 
sell livestock for its own account at a posted stockyard and is 
charged, in part, with using shippers’ funds for unauthorized 
purposes, selling consigned livestock to its employee and failing 
to maintain accurate accounts and records. Respondent filed an 
answer on October 15, 1956, in which it admitted the allegations 
contained in the complaint. 


The matter was referred to Jack W. Bain, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further investiga- 
tion or hearing pursuant to section 202.9(c) of the rules of 
practice (9 CFR 202.9(c)). The examiner filed a report on 
November 23, 1956, recommending that respondent be ordered to 
cease and desist from engaging in the practices alleged in the 
complaint and to keep accurate accounts and records, and that 
respondent’s registration be suspended for a period of 10 days. 
Complainant filed exceptions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. The public livestock auction stockyard of the Stockman’s 
Commission Company, Inc., Rapid City, South Dakota, was at all 
times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 


2. Respondent, Stockman’s Commission Company, Inc., is a 
South Dakota corporation whose address is Rapid City, South 
Dakota. Respondent is registered with the Secretary under the 
act as a market agency to buy and sell livestock on a commission 
basis and as a dealer to buy and sell livestock for its own account, 
at the stockyard, and at all times mentioned herein was so 
registered. 


3. During the period January 5, 1954, through September 7, 
1954, respondent, in 45 separate transactions, sold, at the stock- 
yard, cattle, horses and sheep consigned to it for sale on a com- 
mission basis to Ray Perrine, respondent’s president and general 
manager, for his individual trading account and in connection 
with some of these transactions issued and submitted to the con- 
signors of the livestock account sales which failed to show Ray 
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Perrine as the purchaser of the livestock, copies of which were 
made a part of respondent’s accounts, records and memoranda. 


4. During the period September 13 through November 9, 
1954, respondent, in 18 separate transactions, sold, at the stock- 
yard, cattle for the individual trading account of Ray Perrine, 
its president and general manager, and in connection with such 
transactions issued and submitted to the purchasers of said cattle 
bills or invoices showing the names of persons other than Ray 
Perrine as the consignor of such cattle, copies of which were made 
a part of respondent’s accounts, records and memoranda. 


5. During 1954 and 1955, respondent, on 10 occasions, used 
funds received from the sale of livestock consigned to it for sale 
on a commission basis at the stockyard to finance speculative 
operations of Ray Perrine, its president and general manager, in 
various amounts ranging up to $16,000, thereby causing shortages 
of as much as $37,246.70 in its custodial account for shippers 
proceeds and endangering or impairing the faithful and prompt 
accounting for and payment of shippers proceeds to the owners 
or consignors of the livestock or other persons having an interest 
therein. 


6. During 1954 and 1955, respondent failed to keep such ac- 
counts, records and memoranda as fully and correctly disclosed 
all transactions in its business at the stockyard. 


CONCLUSIONS 


Respondent’s use of shippers’ proceeds as described in the 
Findings of Fact constitutes an unfair and deceptive practice in 
violation of section 312(a) of the act (7 U.S.C. 213(a)) and a 
failure to render and maintain just, fair, and nondiscriminatory 
stockyard services and practices in violation of sections 304 and 
307 of the act (7 U.S.C. 205 and 208). See e.g., In re Harry C. 
Daniels, d/b/a Harry C. Daniels and Co., 12 A.D. 1113 (1958) ; 
In re Clint Shirley, d/b/a Shirley’s Livestock Commission Com- 
pany, 11 A.D. 281 (1952). Such unauthorized use of shippers’ 
proceeds is also in violation of sections 201.40 and 201.41 of the 
regulations issued pursuant to the act (9 CFR 201.40 and 201.41). 
In addition, by reason of the facts alleged in Findings of Fact 
8, 4 and 6, respondent wilfully violated sections 304, 307, 312 (a) 
and 401 of the act (7 U.S.C. 205, 208, 213(a) and 221) and 









ST. PAUL UNION STOCKYARDS CO. 17 
Cite as 16 A.D. 17 


sections 201.43, 201.57(a) and 201.60 of the regulations issued 
thereunder (9 CFR 201.43, 201.57(a) and 201.60). Respondent 
should be ordered to cease and desist from the violations found 
and to keep such accounts, records and memoranda as will fully 
and correctly disclose all transactions involved in its business as 
a market agency and dealer, and respondent’s registration should 
be suspended for a period of 10 days, as recommended by com- 
plainant. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set forth above in 
the Findings of Fact. 

Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
its business as a market agency and dealer under the act. 

Respondent’s registration under the act is suspended for a 
period of 10 days. 

This order shall become effective on the 15th day after service 
thereof upon respondent. 

Copies hereof shall be served upon the parties. 


(No. 4914) 


In re ST. PAUL UNION STOCKYARDS COMPANY. P&S Docket No. 
1211. Decided January 18, 1957. 
Modification of Rates and Charges 


Since the parties are agreed, the respondent is authorized to modify its 
current schedule of rates and charges as set forth in its petitions. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Mr. Ashley Sellers, of Cummings, Sellers, Reeves & Conner, 
of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 
Orders have been issued in this proceeding authorizing respon- 
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dent to assess the current temporary schedule of rates and 
charges to and including February 28, 1957. The latest of these 
orders was issued on August 15, 1956 (15 A.D. 918). 


On February 7, 1956, respondent, by its attorney, filed a peti- 
tion requesting that it be granted authority to modify its current 
schedule of rates and charges (Tariff No. 25) by including there- 
in certain rates and charges in lieu of the corresponding rates 
and charges now in effect. In the petition respondent further re- 
quested that the current schedule of rates and charges as so modi- 
fied be continued in effect to and including March 31, 1958, and 
that the modifications requested be made effective at the earliest 
possible date. 


Notice of respondent’s petition filed on February 7, 1956, was 
published in the Federal Register on February 18, 1956 (21 F.R. 
1151), and although interested persons were afforded an oppor- 
tunity to indicate a desire to be heard in the matter, no interested 
person notified the Hearing Clerk of a desire to be heard. 


On March 23, 1956, the Livestock Division, Agricultural Mar- 
keting Service, by its attorney, filed an answer to the petition 
filed on February 7, 1956, stating that it was the opinion of the 
Division that the proposed rates and charges could not be justi- 
fied. The Division noted in the last paragraph of its answer that 
the authority for the assessment of the current temporary sched- 
ule of rates and charges was due to expire on March 31, 1956, 
and recommended that an order be issued authorizing respon- 
dent to continue assessing the current temporary schedule of 
rates and charges for a period of six months, unless modified or 
further continued in effect during such period, in order to allow 
sufficient time for the disposition of the matter. The respondent, 
by its attorney, filed a document on March 26, 1956, concurring 
in the recommendation contained in the last paragraph of the 
answer filed by the Livestock Division. 


Accordingly, respondent was authorized by an order issued on 
March 26, 1956 (15 A.D. 217), to continue assessing the current 
temporary schedule of rates and charges to and including Sep- 
tember 30, 1956, unless modified or further continued in effect 
before such date, in order to allow sufficient time for the disposi- 
tion of respondent’s petition filed on February 7, 1956. The order 
required the respondent to continue to submit the periodic re- 
ports required by prior orders. 
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On August 7, 1956, respondent, by its attorney, filed a further 
petition reciting the foregoing matters and stating that when it 
was made known to the respondent that the Livestock Division 
did not concur in the increase of rates and charges proposed by 
the respondent, the respondent began a comprehensive reapprais- 
al of its properties and an exhaustive analysis of its operating 
data bearing upon the adequacy of its rates and charges in order 
to permit the respondent to determine precisely the rates and 
charges for which it is entitled to press before the Department. 
It was further stated in the petition that respondent’s rate study 
was not completed, that several additional months would be re- 
quired to complete the work, and that as a result the respondent 
was not at that time able to make a final formulation of its posi- 
tion in the matter. Respondent requested that the current tem- 
porary schedule of rates and charges be continued in effect to 
and including February 28, 1957, unless modified or further con- 
tinued in effect before such date. 


The Livestock Division, by its attorney, filed an answer recom- 
mending that the petition filed on August 7, 1956, be granted. 


On August 15, 1956, an order was issued authorizing the re- 
spondent to continue assessing the current temporary schedule 
of rates and charges to and including February 28, 1957, unless 
modified or further continued in effect before such date, and re- 
quiring the respondent to continue to submit the periodic reports 
required by prior orders. 

On December 5, 1956, the respondent, by its attorney, filed a 
supplemental petition renewing its petition of February 7, 1956, 
and requesting that, for the reasons set forth in that petition and 
the additional reasons set forth in the petition filed on December 
5, the petition of February 7, 1956, be granted and that an order 
be entered at the earliest possible date. Notice of the petition filed 
on December 5 was published in the Federal Register on Decem- 
ber 22, 1956 (21 F.R. 10318), and, although interested persons 
were afforded an opportunity to indicate a desire to be heard in 
the matter, no interested person notified the Hearing Clerk of a 
desire to be heard. 

On January 11, 1957, the Livestock Division, by its attorney, 
filed an answer in which it stated that in view of the additional 
information submitted by the respondent in connection with the 
petitions filed on February 7, 1956, and December 5, 1956, and the 
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changes which have occurred with respect to the marketing of 
livestock at the St. Paul Union Stockyards and to the operations 
of the respondent, the Livestock Division recommends the re- 
spondent’s petitions be granted with one exception. The respond- 
ent’s petitions proposed, among other things, that the current 
schedule of rates and charges be modified by changing the weight 
break between calves and cattle from 300 pounds to 400 pounds. 
The weight break in the schedules of the market agencies operat- 
ing at the St. Paul Union Stockyards is 300 pounds. The Live- 
stock Division stated that if the respondent’s schedule is modi- 
fied to change the weight break to 400 pounds, it would result 
in considerable confusion in the marketing of livestock at the 
stockyard. The Division believes, therefore, that a change in the 
weight break should not be made at this time, and objects to this 
modification in respondent’s current schedule of rates and charges. 
The Livestock Division further recommends that the order to 
be issued direct the respondent to continue to submit the periodic 
reports required by prior orders. 


The respondent, by its attorney, filed a document on January 
14, 1957, concurring in the objection of the Livestock Division to 
a change in the weight break between calves and cattle. 


Since the parties are agreed and no other objection has been 
filed, the petitions filed on February 7, 1956, and December 5, 
1956, are granted except that the weight break between calves 
and cattle shall remain at 300 pounds as set forth in the current 
schedule of rates and charges, and respondent is authorized to 
file a new tariff modified accordingly. Respondent shall continue 
to submit the periodic reports required by prior orders. 


The respondent which must prepare for and be ready to comply 
with this order on its effective date has requested that it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including March 31, 
1958, unless changed by further order before that date. 


Copies hereof shall be served upon the parties. 
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In re CINCINNATI LIVESTOCK PRODUCERS ASSOCIATION AND FARM- 
ERS LIVESTOCK ORDER AND FEEDER COMPANY. P&S Docket No. 
2236. Decided January 22, 1957. 


Unauthorized Payments to Employee—Improper Buying 
Charge—Cease and Desist—Consent Order 


Respondents are ordered to cease and desist from (1) failing to assess the 
buying charge set out in the schedule of rates and charges and (2) 
permitting an employee to accept payment in connection with the pur- 
chase of livestock. 


Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Service. 
Mr. Charles F. Hartsock, of Cors, Hair, Hartsock & Schneider, of 
Cincinnati, Ohio, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disclipinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
an order of inquiry and notice of hearing filed on September 18, 
1956, by the Director of the Livestock Division, Agricultural Mar- 
keting Service. Respondents are charged with violating certain 
provisions of the act and the regulations issued thereunder (9 
CFR 201.1 et seq.). On October 3, 1956, respondents filed an 
answer in which they admitted some of the allegations set forth 
in the order of inquiry, denied some of the other allegations, and 
requested an oral hearing. On December 17, 1956, respondents 
filed an amended answer in which (1) they admitted the facts 
alleged in paragraphs I and II of the order of inquiry; (2) they 
neither admitted nor denied the allegations set forth in para- 
graphs III through VI of the order of inquiry; (3) they stated 
that, for the purposes of this proceeding and for such purposes 
only, they consented to the issuance of an order containing find- 
ings of fact and conclusions based upon the allegations set forth 
in the order of inquiry as the findings of fact and conclusions of 
the Secretary of Agriculture; and (4) they consented to the issu- 
ance, without oral hearing, of an order requiring them to cease 
and desist from the practices complained of in the order of 
inquiry. Complainant has recommended that the order consented 
to by respondents be entered. 
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FINDINGS OF FACT 


1, The Cincinnati Union Stock Yards, Cincinnati, Ohio, here- 
inafter referred to as the stockyard, was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 


2. Respondent Cincinnati Livestock Producers Association, 
hereinafter referred to as Producers, is registered with the Sec- 
retary of Agriculture as a market agency to buy and sell live- 
stock on a commission basis and as a dealer to buy and sell live- 
stock for its own account, at the stockyard, and at all times men- 
tioned herein Producers was so registered. Farmers Livestock 
Order and. Feeder Company, hereinafter referred to as Farmers, 
is owned by Producers and is registered with the Secretary of 
Agriculture as a market agency to buy livestock on a commission 
basis and as a dealer to buy and sell livestock for its own account, 
at the stockyard, and at all times mentioned herein Farmers was 
so registered. 


8. Producers, during the period from January 1, 1954, through 
August 31, 1954, purchased a total of 920 head of cattle at the 
stockyard for Wakeman’s Meats, a packer as defined in the act, 
and, in connection with such purchases, allowed its employee, 
D. J. Conner, to receive payments from said packer for the pur- 
chase of said cattle. Said payments to D. J. Conner during the 
period from January 1, 1954, through August 31, 1954, amounted 
to $983, and were made to D. J. Conner for his own account. 


4. Producers, in connection with the purchase of the cattle 
referred to in Finding of Fact 3, failed to assess the proper buy- 
ing charge in accordance with its schedule of rates and charges 
on file with the Secretary of Agriculture and in effect at such time. 


5. Farmers, during the period from September 1, 1954, through 
December 31, 1954, purchased a total of 551 head of cattle at the 
stockyard for the account of Wakeman’s Meats, a packer as de- 
fined in the act, and, in connection with such purchases, allowed 
its employee, D. J. Conner, to receive payments from said packer 
for the purchase of said cattle. Said payments to D. J. Conner 
during the period from September 1, 1954, through December 31, 
1954, amounted to $450, were made to D. J. Conner for his own 
account, and were in addition to payments made by said packer 
to Farmers for the furnishing of market agency services. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, and 5 
hereof, it is concluded that respondents have violated sections 
306(f), 307 and 312(a) of the act (7 U.S.C. 207(f), 208, 213(a)), 
and section 201.54(c) of the regulations (9 CFR 201.54(c)). 

Inasmuch as respondents have agreed to a consent disposition 
of this case and complainant has recommended that the order con- 
sented to by respondents be issued, the order will be entered. 


ORDER 


Respondents shall cease and desist from the unfair, unjustly 
discriminatory, and deceptive practices described in the Findings 
of Fact. 

This order shall become effective on the sixth day after service. 

Copies hereof shall be served upon the parties. 


(No. 4916) 


In re A. B. SCHARIO. P&S Docket No. 2219. Decided January 23, 
1957. 


Registration and Bonding Requirements—Cease and Desist 
Respondent is ordered to cease and desist from engaging in business as a 
dealer without being registered and bonded as required by the act and 
the regulations. 
Mr. Jerome S. Duerest, for Livestock Division, Agricultural Marketing 
Service. Respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The com- 
plaint charged that respondent engaged in dealer operations at 
posted stockyards without being registered with the Secretary 
and furnishing bond, in violation of the act. On January 8, 1957, 
respondent admitted the charges, stated that he has furnished 
bond and is in compliance with the requirements of the act, and 
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consented to the issuance of an order requiring him to cease and 
desist from the practices complained of. The Livestock Division, 
by its attorney, has recommended that such an order be issued. 


FINDINGS OF FACT 


1. The public livestock market of the Lemmon Livestock Sales 
Co., Lemmon, South Dakota, the Wells Commission Company 
Stockyards, Fremont, Nebraska, and the Sioux City Stock Yards, 
Sioux City, Iowa, hereinafter referred to as the stockyards, were 
at all times mentioned herein and are now posted stockyards sub- 
ject to the provisions of the act. 


2. The respondent, A. B. Schario, at the times mentioned in 
Finding of Fact 3 hereof, engaged in the business of buying and 
selling livestock for his own account at the stockyards and was 
subject to the registration and bonding requirements of the act 
and regulations applicable to dealers. 


3. Respondent, on or about eight specified dates and at divers 
other times during the period December 1955 to June 5, 1956, 
the date of the issuance of the complaint, engaged in the business 
of buying and selling livestock as a dealer in his own name and 
divers trade names and designations at various posted stockyards 
under the act, without being registered with the Secretary as 
such dealer and without filing and maintaining a reasonable bond 
or its equivalent, as required by the act and the regulations. 


CONCLUSIONS 


By reason of the facts set out in Finding of Fact 3, it is con- 
cluded that respondent has violated sections 303 and 312(a) of 
the act, and sections 201.10, 201.28, and 201.29 of the regulations. 

Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of, and complainant has recommended that such an order be is- 
sued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set out in the 
Findings of Fact above. 

This order shall become effective on the sixth day after service. 

Copies hereof shall be served upon the parties. 
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(No. 4917) 


In re UNION STOCK YARDS COMPANY OF OMAHA (L1D.). P&S 
Docket No. 344. Decided January 24, 1957. 


Continuation of Rates and Charges 


Since the parties are agreed, respondent’s current schedule of rates and 
charges is continued in effect to and including February 6, 1958. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Mr. Harry B. Coffee, of Omaha, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondent is now operating under an order issued on 
February 1, 1955 (14 A.D. 97), authorizing it to file and put into 
effect the current schedule of rates and charges. This order is due 
to expire on February 6, 1957. On December 26, 1956, the re- 
spondent filed a petition requesting a one year extension of the 
order issued on February 1, 1955. 


Prior to issuance of the order of February 1, 1955, notice of 
the petition for modifications in the schedule of rates and charges 
by making certain increases in the yardage charges was published 
in the Federal Register on August 26, 1954 (19 F.R. 5452), and 
all interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter. On September 10 and 22, 1954, 
certain objections were filed to the increases in yardage charges 
requested by the respondent. Subsequently, various petitions for 
leave to intervene were filed, a prehearing conference was held, 
and a number of motions, replies thereto, and answers to replies 
were filed. On December 9, 1954, the Livestock Division, Agricul- 
tural Marketing Service, filed an answer to the respondent’s 
petition recommending that, if the petition was disposed of by a 
consent order, certain specified rates be approved on a temporary 
basis in lieu of the corresponding rates petitioned for by the 
respondent. On December 31, 1954, the respondent filed a docu- 
ment in which it agreed to the temporary rates recommended by 
the Livestock Division. Those who petitioned to intervene in the 
proceeding filed a statement on January 28, 1955, agreeing to the 
modifications agreed upon between the respondent and the Live- 
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stock Division. Inasmuch as the respondent, the intervenors, and 
the Livestock Division were agreed, an order was issued on 
February 1, 1955, authorizing the respondent to file and put into 
effect a new schedule of rates and charges embodying the rates 
and charges petitioned for by the respondent modified to reflect 
the reductions therein recommended by the Livestock Division. 
The order also authorized the inclusion in the new schedule of 
rates and charges of a definition of “yardage” as requested by the 
respondent. 

Inasmuch as the petition filed on December 26, 1956, does not 
involve an increase of rates and charges lawfully prescribed by 
the Secretary or any rates and charges for services not heretofore 
covered by order, it is found that further notice and public pro- 
cedure with respect to this order are unnecessary. The Livestock 
Division, filed an answer on January 14, 1957, recommending that 
the petition be granted. 

Since the parties are agreed, the respondent’s petition is 
granted and the order issued on February 1, 1955, is continued 
in effect to and including February 6, 1958, unless changed by 
further order before the latter date. 

The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective on February 7, 1957. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on February 7, 1957. 


Copies hereof shall be served upon the parties. 


(No. 4918) 


In re GATES SALISTEAN. P&S Docket No. 2205. Decided January 
28, 1957. 


Violation of Registration and Bonding Requirements— 
Cease and Desist—Consent Order 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in business as a dealer without being regis- 
tered and bonded. 
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Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
an order of inquiry and notice of hearing filed on September 13, 
1956, by the Director of the Livestock Division, Agricultural Mar- 
keting Service. Respondent is charged with violating certain pro- 
visions of the act and the regulations issued thereunder (9 CFR 
201.1 et seqg.). On October 1, 1956, respondent filed an answer 
admitting or explaining most of the allegations set forth in the 
order of inquiry. On December 27, 1956, respondent filed an 
amended answer in which he admitted the allegations set forth 
in the order of inquiry and consented to the issuance, without 
oral hearing, of an order requiring him to cease and desist from 
the practices complained of in the order of inquiry. Complainant 
has recommended that the order consented to by respondent be 
entered. 


FINDINGS OF FACT 


1. The Union Stock Yards, Omaha, Nebraska, hereinafter re- 
ferred to the the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. At all times mentioned herein respondent operated at the 
stockyard as a dealer within the meaning of that term as it is 
defined in the act. 


3. Respondent, on or about the dates and in connection with 
the transactions referred to in paragraph III of the order of in- 
quiry, and at divers other times during the period from Septem- 
ber 7, 1954, to April 7, 1955, purchased and sold livestock for his 
own account at the stockyard, notwithstanding that he was not 
registered with the Secretary of Agriculture as a dealer under 
the act and had not furnished a bond to cover such dealer opera- 
tions. 


4. Respondent, in certain of the purchase transactions re- 
ferred to in paragraph III of the order of inquiry, caused Alex 
G. Buchanan & Son, a market agency subject to the provisions of 
the act, to make entries in accounts of sale and purchase invoices 
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showing the purchaser of the livestock to be “Fell” or “Sargent”, 
whereas the purchaser of the livestock was respondent. Copies of 
such false or incorrect accounts of sale and purchase invoices 
were made a part of the accounts and records of said Alex G. 
Buchanan & Son. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
hereof, it is concluded that respondent has violated sections 303 
and 312(a) of the act (7 U.S.C. 208, 213(a)), sections 201.10 
and 201.29 of the regulations (9 CFR 201.10, 201.29), and sec- 
tion 402 of the act (7 U.S.C. 222) which incorporates section 10 
of an act entitled “An act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes” (15 U.S.C. 
50). 

Inasmuch as respondent has agreed to the disposition of this 
case upon a consent order basis and complainant has recommend- 
ed that the order consented to by respondent be issued, the order 
will be entered. 


ORDER 


Respondent shall cease and desist from the unfair, unjustly 
discriminatory, and deceptive practices described in the findings 
of fact. 

This order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties. 


(No. 4919) 


In re WILLIAM STUART AND ARTHUR HOPKINS, PARTNERS (PRE- 
SENTLY DOING BUSINESS AS A. G. BUCHANAN & Sons. P&S 
Docket No. 2206. Decided January 28, 1957. 


Improper Practices—Accounts and Records—Cease and 
Desist—Consent Order 


The violations admitted include (1) improper sale of consigned livestock, 
(2) assisting persons not registered under the act to engage in dealer 
activities, and (3) false and incorrect accounts and records. 


Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Service. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
an order of inquiry and notice of hearing filed on September 13, 
1956, by the Director of the Livestock Division, Agricultural 
Marketing Service. Respondents are charged with violating cer- 
tain provisions of the act and the regulations issued thereunder 
(9 CFR 201.1 et seqg.). On October 1, 1956, respondents filed an 
answer admitting or explaining most of the allegations set forth 
in the order of inquiry. On December 27, 1956, respondents filed 
an amended answer in which they admitted the allegations set 
forth in the order of inquiry and consented to the issuance, with- 
out oral hearing, of an order requiring them to cease and desist 
from the practices complained of in the order of inquiry and to 
keep such accounts, records, and memoranda as will fully and 
correctly disclose all transactions involved in their business. Com- 
plainant has recommended that the order consented to by re- 
spondents be entered. 


FINDINGS OF FACT 


1. The Union Stock Yards, Omaha, Nebraska, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
a posted stockyard subject to the provisions of the act. 


2. Respondents William Stuart and Arthur Hopkins, as part- 
ners, are registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock on a commission basis at the 
stockyard under the name of A. G. Buchanan & Son, and since 
May 17, 1956, respondents have been so registered. From Febru- 
ary 25, 1955, to May 17, 1956, respondents, as partners, were 
registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis at the stockyard 
under the name of Alex G. Buchanan & Son. At all times men- 
tioned herein prior to February 23, 1955, respondents, together 
with Wilson W. Buchanan, as partners, were registered with the 
Secretary of Agriculture as a market agency to buy and sell 
livestock on a commission basis at the stockyard under the name 
of Alex G. Buchanan & Son. 


3. (a) Respondents, at the stockyard, on or about January 3, 
1955, sold two head of cattle consigned to them for sale on a 
commission basis to Gates Salistean, an employee of respondents, 

















PACKERS AND STOCKYARDS ACT, 1921 
Cite as 16 A.D. 28 


30 





who purchased for speculative purposes. In connection with the 
sale of said two head of cattle to said Gates Salistean, respondents 
made or caused to be made false or incorrect entries in accounts of 
sale and purchase invoices, copies of which were made a part of 
their accounts and records, in that respondents made or caused 
to be made entries in said accounts of sale and purchase invoices 
showing the purchaser of the two head of cattle as “Fell.” 


(b) Respondents, at the stockyard, on or about March 16, 
1955, sold five head of cattle consigned to them for sale on a 
commission basis to Gates Salistean, an employee of respondents, 
who purchased for speculative purposes. In connection with the 
sale of said five head of cattle to said Gates Salistean, respondents 
made or caused to be made a false entry in a purchase invoice, a 
copy of which was made a part of their accounts and records, in 
that respondents made or caused to be made an entry in said 
purchase invoice showing the purchaser of the five head of cattle 
as “Sargent.” 


4. Respondents, at the stockyard, on or about the dates listed 
in paragraph IV of the order of inquiry, and at divers other 
times during the period September 7, 1954, through March 28, 
1955, sold, in competition with cattle consigned to respondents 
for sale on a commission basis, for Gates Salistean, an employee 
of respondents, cattle purchased by said employee Gates Salistean 
from various sources for speculative purposes. 


5. Respondents, at the stockyard, during the months of Janu- 
ary, February, and March, 1955, aided Gates Salistean, an em- 
ployee of respondents, in operating at the stockyard as a dealer 
without being registered with the Secretary of Agriculture and 
without furnishing a bond as required by the act and the regula- 
tions, in that respondents acted as a clearing agency for said 
Gates Salistean by paying for livestock purchased, and receiving 
payment for livestock sold by said Gates Salistean and by per- 
forming bookkeeping and clerical services for said Gates Salis- 
tean in connection with his dealer operations at the stockyard. 


6. Respondents, at the stockyard, during the months of Janu- 
ary, February, and March, 1955, aided Ronald Emberton, Ham- 
burg, Iowa, in operating at the stockyard as a dealer without 
being registered with the Secretary of Agriculture and without 
furnishing a bond as required by the act and the regulations, in 
that respondents acted as a clearing agency for said Ronald Em- 
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berton by paying for livestock purchased, and receiving payment 
for livestock sold, by said Ronald Emberton and by performing 
bookkeeping and clerical services for said Ronald Emberton in 
connection with his dealer operations at the stockyard. 


7. Respondents, at the stockyard, during the months of Janu- 
ary, February, and March, 1955, aided Edward A. Heim, Auburn, 
Iowa, in operating at the stockyard as a dealer without being 
registered with the Secretary of Agriculture and without furnish- 
ing a bond as required by the act and the regulations, in that 
respondents acted as a clearing agency for said Edward A. Heim 
by paying for livestock purchased, and receiving payment for 
livestock sold, by said Edward A. Heim and by performing book- 
keeping and clerical services for said Edward A. Heim in con- 
nection with his dealer operations at the stockyard. 


8. Respondents, at the stockyard, on or about the dates listed 
in paragraph VIII of the order of inquiry, and at divers other 
times during the period from January 13, 1955, through March 
24, 1955, in connection with the sale by respondents of the cattle 
referred to in said paragraph VIII, made or caused to be made 
false or incorrect entries in accounts of sale and purchase in- 
voices, copies of which were made a part of their accounts and 
records, in that respondents made or caused to be made entries 
in said accounts of sale and purchase invoices showing the name 
of the purchaser of the cattle as “Sampson”, whereas the pur- 
chaser of the cattle was Ronald Emberton. 


9. Respondents, at the stockyard, during the months of Janu- 
ary, February, and March 1955, failed to keep such accounts, 
records, and memoranda as fully and correctly disclosed all trans- 
actions involved in their business, in that: 


(a) Certain purchase and sale transactions at the stockyard 
by Gates Salistean were not recorded in respondents’ books and 
and records as the transactions of such person; and 


(b) Certain purchase and sale transactions at the stockyard 
by Ronald Emberton were not recorded in respondents’ books 
and records as the transactions of such person. 


10. Respondents, at the stockyard, during the months of Jan- 
uary, February, and March, 1955, made or caused to be made 
false or incorrect entries in accounts kept by them in that: 
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(a) Respondents maintained a ledger account in the name of 
“Wolfe Bros.”, whereas such account was an account of Gates 
Salistean; and 

(b) Respondents maintained a ledger account in the name of 


“E. Scott”, whereas such account was an account of Ronald Em- 
berton. 


11. Respondents, during the months of January, February, 
and March, 1955, destroyed purchase bills covering purchases of 
livestock at the stockyard in the name of ‘Wolfe Bros.” and “E. 
Scott”, respectively. 












CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, and 
8 hereof, it is concluded that respondents have violated sections 
807, 312(a) and 401 of the act (7 U.S.C. 208, 213(a), 221), sec- 
tions 201.43 and 201.60 of the regulations (9 CFR 201.48, 201.60), 
and section 402 of the act (7 U.S.C. 222) which incorporates sec- 
tion 10 of an act entitled “An act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes” 
(15 U.S.C. 50). 

By reason of the facts set forth in Findings of Fact 5, 6, and 
7 hereof, it is concluded that respondents have violated sections 
307 and 312(a) of the act. 

By reason of the facts set forth in Findings of Fact 9, 10, and 
11 hereof, it is concluded that respondents have violated sections 
401 and 402 of the act and section 201.50 of the regulations (9 
CFR 201.50). 

Respondents have consented to the entry of an order requiring 
them to cease and desist from the practices complained of and 
to keep proper accounts and records, and complainant has recom- 
mended that the order consented to by respondents be issued. The 
order will be entered. 































ORDER 


Respondents shall cease and desist from the unfair, unjustly 
discriminatory, and deceptive practices described in the Findings ' 
of Fact. ' 

Respondents shall keep such accounts, records and memoranda i 
as will fully and correctly disclose all transactions involved in | 
their business. ' 
This order shall become effective on the sixth day after service. 
Copies hereof shall be served upon the parties. 
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MoorRE AND Dorsey, INC. v. CRAVEN GROCERY CO. PACA Docket 
No. 6910. Decided January 2, 1957. 


Failure to Pay—Default 


The complaint alleges that respondent has not paid the total due in con- 
nection with a shipment of apples. The failure of respondent to answer 
the complaint constitutes an admission of the facts alleged in the 
complaint. 

Mr. Gilbert C. McKown, of Berryville, Virginia, for complainant. Mr. A, D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on August 28, 1956. The 
formal complaint was filed on October 2, 1956. Complainant seeks 
an award of reparation in the amount of $725, which is alleged 
to be the balance of the purchase price of a shipment of apples 
sold to respondent on December 8, 1955. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on October 13, 1956. A copy of the report of investiga- 
tion was served upon complainant on October 10, 1956. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, Moore and Dorsey, Inc., 
whose address is Berryville, Virginia. 


2. Respondent is an individual, John D. Provost, doing busi- 
ness as Craven Grocery Co., whose post office address is Box 668, 
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New Bern, North Carolina. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about December 8, 1955, in the course of interstate 
commerce, complainant sold to respondent 450 boxes of apples at 
a total agreed purchase price of $1,475, f.o.b. Berryville, Virginia. 


4. On or about December 8, 1955, complainant delivered to 
respondent’s truck at Berryville, Virginia, apples meeting the 
specifications of the foregoing contract. The apples were there- 
after transported to respondent at New Bern, North Carolina. 
Respondent accepted the apples. 


5. The total purchase price of the truckload of apples is $1,475. 
Of this amount respondent has paid $750, leaving a balance of 
$725 due and owing by respondent to complainant. 


6. The informal complaint was filed on August 23, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the purchase price of the truckload of apples is a violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $725, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $725, with interest thereon at 
the rate of 5 percent per annum from January 1, 1956, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


A meee 
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(No. 4921) 


PoTATO SALES Co. v. SARRAF PRODUCE. PACA Docket No. 6905. 
Decided January 2, 1957. 


Failure to Pay—Default 


By not answering the complaint, respondent has admitted the facts alleged 
therein and he is ordered to pay to complainant the balance of the 
purchase price for a truckload of potatoes. 


Mr. Charles Chorna, of Los Angeles, California, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on July 24, 1956. The formal 
complaint was filed on August 23, 1956. Complainant seeks an 
award of reparation in the amount of $1,530, which is alleged to 
be the unpaid balance of the purchase price for a truckload of 
potatoes sold to respondent in June 1956. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on October 1, 1956. A copy of the report of investiga- 
tion was served upon complainant’s representative on October 2, 
1956. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Saul Lasher, doing business 
as Potato Sales Co., whose address is 1125 South San Pedro 
Street, Los Angeles 15, California. 
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2. Respondent is an individual, Rafic Sarraf, doing business as 
Sarraf Produce, whose address is 121 North 18th Street, Edin- 
burg, Texas. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On or about June 28, 1956, in the course of interstate com- 
merce, complainant sold to respondent 300 100-pound sacks of 
U. S. No. 1, Size A, White Rose potatoes at $5.60 per hundred- 
weight, f.o.b. Ontario, California, or for a total purchase price 
of $1,680. 


4. On or about July 2, 1956, complainant delivered to respond- 
ent’s truck at loading point in the State of California, potatoes 
meeting the requirements of the foregoing contract. Respondent 
accepted the potatoes and thereafter transported them to Edin- 
burg, Texas. 


5. The purchase price of the load of potatoes is $1,680. Of this 
amount respondent has paid only $150, leaving due and owing by 
respondent to complainant a balance of $1,530. 


6. The formal complaint was filed on August 23, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


. The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the purchase price of the potatoes is a violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $1,530, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,530, with interest thereon at the 
rate of 5 percent per annum from August 1, 1956, until paid. 


The facts and circumstances set forth herein shall be published. 
‘Copies hereof shall be served upon the parties. 
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Cite as 16 A.D. 37 


(No. 4922) 


CHICKERING AGRICULTURE COMPANY, INC. v. H. P. NEWHOUSE 
FarMs. PACA Docket No. 6495. Decided January 4, 1957. 


Evidence—Counterclaim—Jurisdiction of Secretary— Dis- 
missal 


Complainant has not submitted evidence to prove that respondent was 
guilty of any wrongdoing or that respondent did not account for all 
the carrots processed from the bulk carrots delivered by complainant. 
The record shows that respondent sustained a loss in this transaction 
but, as the complainant was not licensed under the act or subject to 
license at the time involved herein, the Secretary lacks jurisdiction to 
enter an award of reparation against complainant. The complaint and 
counterclaim are dismissed. 


Mr. Leo Bebeau, of Belding, Michigan, for complainant. Mr. H. J. Steendam, 
of Parmenter & Forsythe, of Muskegon, Michigan, for respondent. Mr. 
Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed with the Department on March 14, 
1955, in which it is alleged that respondent agreed to receive car- 
rots from complainant and to repack and sell them for complain- 
ant’s account on the basis of a designated price per carton of 24 
one-pound packages, plus a sales commission of 10% of the sales 
price. Complainant alleges that 3,161 crates, each containing 6214 
pounds of carrots, were delivered to and accepted by respondent 
under this agreement, but that respondent has failed and refused 
to account for the disposition of them. It is alleged that the value 
of the carrots delivered to respondent amounted to $3,991 and that 
respondent has paid only $1,000 to complainant, leaving a balance 
of $2,991 due to complainant, for which amount complainant seeks 
an award of reparation. 


A copy of the complaint was served on respondent by registered 
mail on April 25, 1955, together with a copy of the report of 
investigation prepared by the Department. A copy of the report 
of investigation was served on complainant on April 21, 1955. 
Respondent’s answer and counter-complaint were filed on May 
11, 1955. 
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Respondent states that the carrots were received from com- 
plainant under an agreement that respondent was to wash, grade, 
pack, and market them. Respondent was to receive the cost of 
handling and prepackaging the carrots, plus 10% commission on 
the sales price. Respondent alleges that the carrots were packed 
and sold in accordance with the agreement and that the total sales 
price of $3,353.55 was received for them. Respondent alleges, how- 
ever, that his expenses and commission exceed the total return 
by $938.11 and that in addition complainant owes respondent 
$1,000 which was advanced to complainant during the harvesting 
season. Accordingly, respondent makes counterclaim for the total 
sum of $1,938.11. Complainant filed a reply to the counterclaim 
denying liability thereon. 

Oral hearing was held at Muskegon, Michigan, on November 3, 
1955. Both parties were represented by counsel. Herbert E. Chick- 
ering and Alfred Chickering testified for complainant. Herbert P. 
Newhouse and Claus Schuring testified for respondent. Briefs 
were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant, Chickering Agriculture Company, Inc., is a 
corporation whose post office address is RFD #1, Belding, Michi- 
gan. At the time of the transaction involved in this proceeding, 
complainant was not licensed under the act. 


2. Respondent is an individual, Herbert P. Newhouse, doing 
business as H. P. Newhouse Farms, whose post office address is 
232 Main Street, Ravenna, Michigan. At the time of the trans- 
action involved in this proceeding, respondent was not licensed 
under the act, but was subject to license. 


3. During or about the month of July 1953, complainant and 
respondent entered into an oral agreement whereunder respondent 
was to grade, prepackage, and sell carrots raised by complainant, 
and was to receive the cost of his operations plus 10% commis- 
sion on the proceeds of the sale of the carrots. 


4. During or about the period of July 23 through August 7, 
1953, complainant delivered approximately 3,925.25 bushels of 
Touchon variety carrots to respondent. Respondent packed 3,418 
cartons, each containing 24 one-pound cellophane bags of carrots, 
plus 369 fifty-pound bags of carrots out of the quantity of bulk 
carrots delivered by complainant. 
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5. During or about the period of July 24 through August 7, 
1958, respondent sold and delivered the 3,418 cartons and 369 
fifty-pound bags of carrots to John Shuring, Jr., of Portage, 
Michigan, for $1.80 per carton and $1.75 per fifty-pound bag, 
delivered Portage. The carrots were sold to Shuring with the 
understanding that they would be of marketable quality and would 
withstand normal handling and storage. 


6. On August 10, 1953, Shuring returned 1,100 cartons of the 
carrots to respondent because they were rotten and unmarketable. 
Respondent resold the carrots to La Mantia Bros. Arrigo Co. of 
Chicago, Illinois, for the total amount of $600. On August 12, 
19538, Shuring returned an additional 481 cartons of the carrots to 
respondent as being rotten and unmarketable. Respondent was 
unable to resell these carrots because of their condition and was 
obliged to dump them. On August 18 Shuring dumped an addi- 
tional 666 cartons of the carrot$ because of their unmarketable 
condition and respondent credited him with the purchase price 
thereof. Shuring kept and paid for 1,171 cartons and 369 fifty- 
pound bags of the carrots, for which he paid respondent the total 
amount of $2,753.55. 


7. Respondent’s expenses in prepackaging and handling com- 
plainant’s carrots and his sales commission in the transaction 
were as follows: 


Labor—1,970 % hours $1,478.06 
Cartage—3,787 packages at 10c 378.70 
Cello bags—82,032 at 1-%4c 1,230.48 
Cartons and tape—3,418 at 13c 444,34 
50-pound bags—369 at 20c 73.80 
Cartage deducted by La Mantia Bros. 

Arrigo Co. 34.73 
Commission deducted by La Mantia 

Bros. Arrigo Co. 110.00 


10% commission on gross sales proceeds 
[excluding $600 sale for which La 
Mantia deducted a commission] 275.35 





Total $4,025.46 


8. On or about August 5, 1953, at complainant’s request, re- 
spondent made an advance payment of $1,000 to complainant on 
account of the transaction between them, no part of which advance 
has been refunded. With the exception of this advance payment, 
no payment has been made between the parties in this transaction. 
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9. An informal complaint was filed on February 25, 1954, 
which was within 9 months after the accrual of the alleged cause 
of action. 
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CONCLUSIONS 


There is no dispute with respect to the terms of the agreement 
between the parties. Respondent agreed to receive complainant’s 
bulk carrots and to wash, grade, prepackage, and sell them. It 
was understood that respondent had a ready customer who would 
pay $1.80 per carton of 24 one-pound cellophane packed carrots. 
Under the agreement, respondent was to receive the cost of hand- 
ling and packing complainant’s carrots, plus 10% commission on 
the proceeds of sale. No limit was placed on the cost of handling 
and packing the carrots, although respondent indicated that the 
cost would run about 1¢ for labor and 114¢ for packaging mate- 
rials per pound. No restrictions were placed on respondent with 
respect to the terms under whick the carrots were to be sold. The 
parties only discussed the price for which respondent would sell 
them. 

No attempt was made by either party to correlate the number 
of pounds of bulk carrots delivered to respondent with the number 
of prepackaged carrots produced. The parties disagree as to the 
number of crates of carrots delivered to respondent, complainant 
claiming that there were 3,161 crates, and respondent admitting 
the receipt of only 2,717 crates. The bulk carrots were not weighed 
by either party and complainant’s estimates of the weight of the 
carrots per crate ranged from 50 to 6214 pounds. Respondent 
kept no production records nor any record of the number of 
pounds of carrots which were graded out and discarded as culls. 
No conclusive evidence was offered by either side as to the amount 
of shrinkage which might be considered reasonable in the pre- 
packaging of bulk carrots. The available evidence indicates that 
there was a very high percentage of shrinkage. However, there is 
no evidence of any wrongdoing or misappropriation by respond- 
ent. Respondent’s sales records were examined by the Department 
and no evidence was found that he failed to account for all the 
prepackaged carrots which were produced out of the bulk carrots 
received from complainant. In these circumstances, it is concluded 
that complainant has failed to prove any failure on respondent’s 
part to account for all the carrots delivered to him. 

Complainant contends that upon selling the prepackaged carrots 
to John Shuring, Jr., respondent became liable to complainant for 
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the amount of the sales price less commission and expenses of 
production and that respondent was not relieved of this liability 
by reason of the fact that Shuring subsequently returned part of 
the carrots and refused to pay the purchase price. In making this 
argument, complainant fails to take into account the fact that he 
placed no restrictions on the terms whereunder respondent was 
to sell the carrots. According to the evidence in the case, respond- 
ent sold the carrots to Shuring with the understanding that the 
produce would withstand normal handling and storage, and that 
the purchase price would be refunded if the carrots proved to be 
defective. There is abundant evidence that the carrots began to 
spoil soon after Shuring placed them in cold storage. The spoilage 
appears to have been due to some inherent weakness in complain- 
ant’s carrots, since Shuring handled and stored other carrots in 
the same way during the same season and had no similar trouble 
with them. 

It is concluded that respondent had the right to sell the carrots 
to John Shuring, Jr., with the understanding that they might be 
returned if found to be defective. Accordingly, respondent is not 
liable to complainant for the purchase price of the defective car- 
rots which Shuring returned. 


Respondent is required to account to complainant only for the 
sales which were not subsequently rescinded. This includes 
$2,753.55 received from John Shuring, Jr., for 1;171 cartons and 
369 fifty-pound bags of carrots which Shuring did not return. It 
also includes the amount of $600 which respondent received from 
the resale of some of the carrots which Shuring returned. These 
carrots were resold to La Mantia Bros. Arrigo Co. of Chicago, 
Illinois. Under the agreement, respondent is entitled to charge 
complainant for the expenses of handling and prepackaging the 
carrots plus 10% commission on the gross sales proceeds. These 
expenses are listed in Finding of Fact No. 7 and come to a total 
of $4,025.46. When these expenses are set-off against the gross 
sales proceeds, a deficit of $671.91 remains. In addition, respond- 
ent made an advance payment of $1,000 to complainant during 
the carrot harvest. This results in a net balance due from com- 
plainant to respondent of $1,671.91. 


It is concluded that the complaint should be dismissed. Since 
complainant was not licensed or subject to license under the act 
at the time of the transaction involved herein, the Department 
does not have jurisdiction to enter an award of reparation against 
complainant. Accordingly the counterclaim must also be dismissed. 
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ORDER 


The complaint and the counterclaim are hereby dismissed. 
Copies of this order shall be served on the parties, and the facts 
and circumstances of the case as herein reported shall be published. 


(No. 4923) 


FLORANCE DISTRIBUTING COMPANY v. C. B. RUMBLE & SONS. 
PACA Docket No. 6697. Decided January 4, 1957. 


F. o. b. Contract—Rough Handling in Transit—Counterclaim 


The f.o.b. contract involved herein required the watermelons to be of good 
quality and in suitable shipping condition at the time of shipment. On 
the basis of the evidence before us, it is concluded that there was no 
breach of contract on the part of respondent, the deterioration com- 
plained of was caused by rough handling in transit and complainant is 
liable for the purchase price. 

Complainant pro se. Mr. Jeremy C. Cook, of Turlock, California, for re- 
spondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on December 8, 1955. Complainant 
alleges that on or about August 13, 1955, it purchased from re- 
spondent a quantity of watermelons; that the watermelons ship- 
ped by respondent were not in accordance with contract specifica- 
tions; and that as a result of respondent’s breach of contract it 
sustained damages of $453.10. Complainant requests an award of 
reparation in that amount. . 

A copy of the report of investigation made by the Regulatory 
Branch, Fruit and Vegetable Division, was served upon complain- 
ant on January 10, 1956. On that same date a copy of the formal 
complaint and a copy of the report of investigation were served 
upon respondent. 

On January 26, 1956, respondent filed an answer and counter- 
claim denying generally the allegations of the complaint. Respon- 
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dent alleges in its counterclaim that it tendered to complainant 
one lot of watermelons of the kind, quality, and grade specified 
in the contract of purchase and sale; that any loss occasioned to 
complainant resulted from the method of transit; and that com- 
plainant failed, neglected and refused to pay for the watermelons 
in violation of section 2 of the act. Respondent requests repara- 
tion in the amount of $301.60, the purchase price of the water- 
melons. Respondent’s answer and counterclaim were served upon 
complainant on February 3, 1956. Complainant filed a reply to 
the counterclaim denying liability to respondent. 


Since neither the complaint nor the counterclaim involves an 
amount in excess of $500, the shortened procedure was followed, 
as provided by section 47.20 of the rules of practice (7 CFR 
47.20). In accordance with such procedure, complainant requested 
that his complaint and attached exhibits be considered as his 
opening statement. Respondent filed an answering statement and 
complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Glenn H. Florance, Jr., doing 
business as Florance Distributing Company, whose address is 764 
South Alameda Street, Los Angeles, California. At the time of 
the transaction involved herein, complainant was licensed under 


the act. 


2. Respondent is a partnership composed of Hubert Lee 
Rumble and Charles Joseph Rumble, doing business as C. B. 
Rumble & Sons, whose address is Box 173, Salida, California. At 
the time of the transaction involved herein, respondent was li- 


censed under the act. 


8. On or about August 13, 1955, in the course of interstate 
and foreign commerce, respondent sold to complainant 24,128 
pounds net weight of good quality watermelons for shipment by 
truck to British Columbia, Canada. The agreed purchase price 
was $25 per ton f. o. b. Salida, California, or a total price of 


$301.60. 


4. Onor about August 13, 1955, complainant contracted to sell 
to The W. H. Malkin Co. Limited of Penticton, British Columbia, 
24,128 pounds net weight of watermelons and 150 crates of canta- 
loups to be shipped by truck to Kamloops, British Columbia, with 
partial unloading at Vernon, Kelowna, and Penticton, British 
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Columbia. The prices were $27.50 per ton for the watermelons 
and $2.10 per crate for the cantaloups, f. o. b. Salida, California. 
The buyer paid the total purchase price of $646.76. 


5. On or about August 13, 1955, pursuant to its contract with 
complainant, respondent loaded on a truck at Salida, California, 
24,128 pounds net weight of watermelons. An inspection of the 
watermelons was made by the State of California, Department of 
Agriculture, and they were certified as meeting the requirements 
of the Agricultural Code of the State of California. Also loaded 
on the truck were the 150 crates of cantaloups. The truck left 
that day billed to complainant’s buyer. 


6. The truck containing the watermelons and cantaloups was 
mechanically refrigerated. The cantaloups, which were separated 
from the watermelons by a wooden bulkhead, were top-iced at 
shipping point and received an additional 5,000 pounds of ice at 
Stockton, California, and again at Klamath Falls, Oregon. The 
watermelons were packed in straw to a depth of four feet. They 
were not iced in transit. 


7. The truck arrived at Kelowna on the afternoon of August 
15, 1955, and that same day 6,240 pounds net weight of water- 
melons were unloaded. The net weights of the watermelons de- 
livered at the other points on that same day were as follows: Ver- 
non, 6,290; Penticton, 5,606; and Kamloops, 5,992. 


8. On August 16, 1955, the Canadian Department of Agricul- 
ture inspected the watermelons for condition. The certificates 
issued show the maturity and condition of the melons to be as 
follows: 

“Kelowna 


“Maturity: Generally ripe, few firm ripe. 
Condition: Melons have a rubbery or flabby texture. Nearly all 
show a distinct soft spot varying from 5%—75% of the surface. 


“Vernon 


“Maturity: Ripe. 

Condition: 65% of melons show soft areas penetrating 2 inches 
in depth. 35% of melons show soft areas penetrating 1 inch in 
depth. These areas have the appearance of bruising. On cutting, 
flesh shows breakdown of tissue is soft and watery, no decay in 
evidence. 
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“Penticton ‘ 
“Maturity: Ripe. 
Condition: 97 melons or 29% showing soft bruising, ranging 
from 10-60% of melons, due to overripe, maturity. 24 melons or 


6% damage by splitting. 


“Kamloops 
“Maturity: Ripe. 
Condition: 372 melons or 96% showed soft spots covering from 
5% to 100% of surface, mostly 40% to 50%. On cutting, soft 
spot showed breakdown extending into red flesh of melons.” 


9. On August 16, 1955, complainant sent respondent the fol- 
lowing telegram: 
“TRUCK ARRIVED LASNITE RECEIVER ADVISES 
MELONS COOKED INTERNALLY HOWEVER BAL- 
ANCE LOAD COLD AND GOOD CONDITION. AIRMAIL- 
ING FEDERAL INSPECTION. WILL ADVISE.” 


10. The Canadian buyer realized nothing from the water- 
melons because of their condition. It sent complainant an account- 
ing on August 26, 1955, which showed that all of the watermelons 
were dumped and that expenses were incurred as follows: truck- 
ing charges from Salida to destinations in Canada, $402.94; icing 
charges, $21.73; cost of inspection, $5; and dumping charges $20. 
Subsequently, complainant paid to his buyer damages claimed in 
the amount of $782.63. 


11. Complainant has not paid to respondent the purchase price 
of $301.60, or any part thereof. 


12. The formal complaint and counterclaim were each filed 
within 9 months after the cause of action alleged therein accrued. 


CONCLUSIONS 


Complainant alleges and respondent admits that on or about 
August 13, 1955, respondent contracted to sell to complainant 
24,128 pounds net weight of good quality watermelons for ship- 
ment by truck to Canada at $25 per ton, f.o.b. Salida, California. 
Complainant contends that the watermelons were not in suitable 
shipping condition at the time of loading. Complainant seeks 
damages of $453.10, consisting of the profit of $30.16 which he 
would have realized from the sale to his customer in Canada, 
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plus expenses of $402.94 for freight and $20 for dumping incurred 
by his customer for which reimbursement was made by com- 
plainant. Respondent contends that it fully performed its obli- 
gations under the contract and that the watermelons shipped were 
of good quality and in suitable shipping condition. Respondent 
contends further that the watermelons may have been iced and 
refrigerated in transit, which is not the normal procedure and 
will cause the deterioration complainant claims to have taken 
place. Respondent counterclaims for the unpaid purchase price 
of $301.60. 


Since the contract involved herein was on an f.o.b. basis, the 
watermelons were required to be in suitable shipping condition 
at the time of shipment, in addition to being of good quality. The 
term ‘“‘f.o.b.” is defined by the regulations (7 CFR 46.24(i)) to 
mean that the produce sold is to be placed free on board the car 
or truck at shipping point in suitable shipping condition and that 
the buyer assumes all risk of damage and delay in transit not 
caused by the shipper. Section 46.24(j) of the regulations defines 
the term “suitable shipping condition”, in relation to direct ship- 
ments, to mean that the commodity, at the time of billing, is in a 
condition which, if the shipment is handled under norma] trans- 
portation service and conditions, will assure delivery without 
abnormal deterioration at the destination specified in the contract. 


There is no question but that the period of time the truck was 
in transit between Salida, California, and Kelowna, British Colum- 
bia—approximately three days—was the normal transit time. 
There is also no question but that the deterioration of the water- 
melons, as disclosed by the Canadian inspections made the day 
after arrival, was abnormal. 


In support of its position that the watermelons were of good 
quality and in suitable shipping condition when shipped respond- 
ent relies upon the inspection made by the State of California at 
Salida. The watermelons were certified to meet the requirements 
of Division 5, Chapter 2, of the Agricultural Code of the State 
of California. Section 815 thereof requires that watermelons be 
mature, but not overripe, free from mold, decay, and insect in- 
jury which has penetrated or damaged the edible portion of the 
melons, and free from serious damage, due to growth cracks, 
cuts, bruises, sunburn, softness or other causes. Respondent 
also submitted the affidavits of R. G. Silber, grower of the water- 
melons involved herein, Ward B. Rumble, an employee of re- 
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spondent, Lacey K. Pruitt, watermelon picking contractor, and 
Charles Rumble. These persons stated that they saw the water- 
melons and they were of good quality and in such condition that 
they would arrive at their destination under normal transporta- 
tion conditions without abnormal deterioration. Silber and Ward 
Rumble stated that at the time of loading the truckdriver said he 
was going to try top-icing the watermelons. Ward Rumble states 
that he told the driver not to top-ice or refrigerate the water- 
melons, Charles and Ward Rumble stated that to their knowledge 
watermelons have never been shipped under ice or refrigeration 
because they will be ruined upon being returned to normal room 
temperature. 


There is no evidence showing that the watermelons were top- 
iced in transit. The contrary is indicated by a letter dated Octo- 
ber 8, 1955, addressed to complainant by the trucking firm which 
transported the melons. This letter which is attached to the formal 
complaint states that the watermelons were loaded on two-inch 
floor racks on top of a corrugated floor, with straw on top of the 
floor racks; that a wooden bulkhead was placed between the 
watermelons and the cantaloups; and that in no way could the 
top-ice placed on the cantaloups have gotten near the water- 
melons. 

The evidence establishes that the truck was mechanically re- 
frigerated in transit. Complainant takes exception to the state- 
ments of respondent’s witnesses that watermelons are not normal- 
ly shipped under refrigeration and that refrigeration will harm 
watermelons. Complainant states that he has shipped water- 
melons with other produce in refrigerated trucks with satisfactory 
arrival of the watermelons and that it is a well known fact that 
refrigerating of watermelons at home prior to consumption is a 
universally accepted practice and obviously not harmful to water- 
melons. He further states that since the cantaloups arrived in 
first class condition, the temperature in the truck was not low 
enough to damage the watermelons. In conclusion, complainant 
adds that the only reason watermelons are not always shipped 
under refrigeration is that, since it is not necessary to do so, both 
buyers and shippers prefer to avoid the refrigeration charges. 


While the foregoing evidence indicates that watermelons are 
usually shipped without refrigeration, it is doubtful that the re- 
frigeration was a causal factor in the deterioration of the water- 
melons found on arrival approximately three days after shipment. 
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In this connection, official notice is taken of United States De- 
partment of Agriculture Handbook No. 66 entitled “The Com- 
mercial Storage of Fruits, Vegetables, and Florist and Nursery 
Stocks,” dated September 1954. On page 31 thereof, the recom- 
mendations made with respect to watermelons are as follows: 
temperature, 36 to 40 degrees; relative humidity, 85 to 90 per- 
cent; approximate length of storage period for watermelons, 2 
to 3 weeks. 


However, the evidence indicates that a substantial portion of 
the damage to the watermelons occurred solely by reason of the 
transit movement. The inspection certificate issued at Vernon, 
covering approximately one-fourth of the load, shows that 100 
percent of the watermelons had soft areas, having the appearance 
of bruising, and states “On cutting, flesh shows breakdown of 
tissue is soft and watery.” The certificate issued at Penticton, also 
covering approximately one-fourth of the load, states that 29 
percent of the watermelons showed soft bruising and 6 percent 
were damaged by splitting. The statement in this certificate that 
the soft bruising was due to “overripe, maturity,” seems to be 
inconsistent with the prior statement therein that the “Maturity” 
was “Ripe.” The other two destination certificates, covering the 
balance of the load, show that almost 100 percent of these melons 
had soft spots. Neither of these certificates gives any cause for 
the soft spots, such as bruising, but the Kamloops certificate does 
state “On cutting, soft spots showed breakdown extending inte 
red flesh of melons.” This same breakdown was noted in the 
Vernon certificate, which stated that the soft areas had the ap- 
pearance of bruising. But even if we limit our consideration solely 
to the inspections made at Vernon and Penticton, approximately 
67 percent of the watermelons in one-half of the load were 
damaged by severe bruising and splitting, or approximately 33 
percent for the entire load. Since the evidence, including the 
California inspection, establishes that the watermelons were of 
good quality when shipped, it is concluded that the bruising re- 
sulted from rough handling in transit. Undoubtedly, some bruising 
and splitting will take place in transit even with the most careful 
handling, but the damage in this case was clearly more than would 
normally be expected. Since the transportation service and con- 
ditions were not normal, the suitable shipping rule is not avail- 
able to complainant here and the complaint should be dismissed. 


Since complainant accepted the watermelons and has failed 
to prove any breach of contract by respondent, the failure of 
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complainant to pay to respondent the purchase price of the water- 
melons is in violation of section 2 of the act. Reparation should 
be awarded to respondent against complainant in the amount of 
$301.60, with interest. 


ORDER 


The formal complaint is hereby dismissed. 

Within 30 days from the date hereof, complainant shall pay to 
respondent, as reparation, the sum of $301.60, with interest 
thereon at the rate of 5 percent per annum from September 1, 
1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4924) 


DEKLE BROKERAGE Co., INC. v. FRUIT SUPPLY COMPANY. PACA 
Docket No. 6911. Decided January 8, 1957. 


Failure to Pay—Default 


The complaint alleges that respondent has not paid the full amount due in 
connection with the purchase of a truckload of tomatoes, The failure 
of respondent to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 14, 1956. The formal 
complaint was filed on July 9, 1956. Complainant seeks an award 
of reparation in the amount of $1,700, which is alleged to be the 
balance of the purchase price of a truckload of tomatoes sold by 
complainant to respondent in October 1955. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on September 20, 1956. A 
copy of the formal complaint and a copy of the report of investi- 
gation were served upon respondent on October 4, 1956. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respon- 
dent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, Dekle Brokerage Co. Inc., 
whose post office address is Box 422, Birmingham, Alabama. 


2. Respondent is an individual, Alto V. Boutwell, doing busi- 
ness as Fruit Supply Company, whose address is 188 Valley Forge 
Road, Dothan, Alabama. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about October 28, 1955, in the course of interstate 
commerce, complainant sold to respondent 1,200 lugs of pink 
tomatoes at $2.00 per lug, delivered Birmingham, Alabama, or a 
total agreed purchase price of $2,640. 


4. On or about October 28, 1955, complainant shipped by 
truck from Los Angeles, California, to respondent at Birming- 
ham, Alabama, tomatoes meeting the specifications of the fore- 
going contract. Respondent accepted the tomatoes at Birming- 
ham, Alabama. 


5. Complainant granted respondent an allowance of $28.60, 
making an adjusted purchase of $2,611.40. Of this amount, re- 
spondent has paid $911.40, leaving a balance of $1,700 due and 
owing by respondent to complainant. 


6. The formal complaint was filed on July 9, 1956, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the bal- 
ance of the adjusted purchase price of the truckload of tomatoes 
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is a violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,700, with interest. 






ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,700, with interest thereon 
at the rate of 5 percent per annum from December 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 























(No. 4925) 
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HAMPTON PRODUCE Co. v. LA GRUA PRODUCE Co. PACA Docket 
No. 6760. Decided January 8, 1957. 
Reparation—Stipulation 


Pursuant to a stipulation entered into by the parties, the respondent is 
ordered to pay to complainant the balance due on complainant’s claim. 


Complainant and respondent, pro se. Mr. James A. O’Donnell, Presiding 
Officer. 


i Decision by Thomas J. Flavin, Judicial Officer 


RRR <A RENE ERENI CS 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499, et seq.). 
In a formal complaint filed on February 24, 1956, complainant 
' seeks to recover $690, the agreed purchase price of two truck- 
- — loads of potatoes sold and delivered to respondent in October 1955. 

Respondent’s answer was filed April 12, 1956, and contained 
a request for oral hearing. Respondent admits the purchase of 
the potatoes, but alleges that upon his inspection they were re- 
jected as being unfit for export shipment. Respondent alleges 
further that complainant agreed to accept the risk of shipment 
and that thereafter respondent’s consignee in Puerto Rico filed a 
claim for $550.25. 

At the oral hearing on July 27, 1956, the parties entered into 
a stipulation in settlement of their dispute. Respondent agreed 
to pay complainant the sum of $490 in full settlement of com- 
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plainant’s claim and complainant agreed to accept that sum in 
full settlement, payment to be made at the rate of $25 per week, 
beginning with the first week in August 1956 and continuing 
thereafter each week until the entire amount of $490 was paid. 
The parties further agreed that if respondent defaulted in the pay- 
ment of any weekly installment, the Department was authorized 
to issue an order without further hearing, awarding complainant 
reparation in the amount of the balance remaining due under the 
stipulation, plus interest from October 25, 1955. 

Subsequently, complainant filed an affidavit dated October 31, 
1956, stating that respondent has made only one payment of $25 
under the stipulation. A copy thereof was served upon respon- 
dent. By letter dated November 9, 1956, respondent advised the 
Department that if complainant would cooperate he would do all 
in his power to meet his obligations. Respondent did not deny 
the statements in complainant’s affidavit. 

In a letter to the Presiding Officer, dated November 14, 1956, 
complainant requested the Department to proceed with the issu- 
ance of an order pursuant to the terms of the stipulation. Accord- 
ingly, the following order is entered. 

Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, the sum of $465, with interest 
thereon at the rate of 5 percent per annum from October 25, 
1955, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished, 

Copies hereof shall be served upon the parties. 


(No. 4926) 


In re ALBERT SANTORO, TRADING AS SANTORO BROTHERS. PACA 
Docket No. 6694. Decided January 9, 1957. 
Repeated and Flagrant Violations—Revocation of License 


Respondent’s license under the act is revoked because of his failure to pay 
for numerous shipments of perishable agricultural commodities. 


Mr. Champe T. Broaddus, for complainant. Mr. Leyden E. Brown, of Oswego, 
New York, for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


i 
:, This is a disciplinary proceeding under the Perishable Agricul- 
g | tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
1. | instituted by a complaint filed on January 30, 1956, by the Chief, 
= Regulatory Branch, Fruit and Vegetable Division, Agricultural 
d | Marketing Service, United States Department of Agriculture. It 


is alleged in the complaint that the respondent violated section 2 
of the act (7 U.S.C. 499b) by failing or refusing to pay for 
numerous shipments of perishable agricultural commodities in 
foreign commerce which were purchased by respondent. Respon- 
dent filed an answer on February 10, 1956, in which he admitted 
. | the allegations contained in the complaint and alleged that his 
e | failure to pay was due to financial difficulties. 
The matter was referred to John Curry, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further investi- 
gation or hearing pursuant to section 47.30(c) of the rules of 
practice (7 CFR 47.30 (c)). On March 14, 1956, the hearing 
examiner filed a report containing proposed findings of fact and 
conclusions and recommending that respondent’s license be re- 
voked. Respondent filed exceptions to the hearing examiner’s re- 
port. 
E FINDINGS OF FACT 
1. Respondent, Albert Santoro, is an individual trading as 
Santoro Brothers, whose address is West Fifth Street Road, Os- 
wego, New York. 
2. Pursuant to the licensing provisions of the act, license No. 
91392 was issued to respondent September 8, 1944, to trade as 
' Santoro Brothers. This license has been renewed on each anni- 
i versary date thereafter to September 8, 1956, and is presently in 
effect. 

3. Between on or about September 10, 1954, and on or about 
| October 6, 1954, in the course of foreign commerce, respondent 
. | purchased, and accepted without complaint, from Holland Vege- 

' table Gardens, Ltd., Bradford, Ontario, Canada, the following de- 
scribed lots of carrots and has failed to pay the agreed purchase 
price to the shipper of the said carrots, as hereinafter set forth 

; | with particularity: 
; a. On or about September 10, 1954, at $1.61 per bushel and 
for $1,127, 700 bushels of bulk carrots; 

b. On or about September 21, 1954, at $65 per ton, 12-34 tons 
or 25,500 pounds of bulk carrots for $828.75; 
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c. On or about September 23, 1954, at $65 per ton, 16-14 tons 
of bulk carrots for $1,056.25; 


d. On or about October 4, 1954, at $65 per ton, 16-14 tons of 
bulk carrots for $1,056.25; 


e. On or about October 4, 1954, at $65 per ton, 15-14 tons (620 
bushels) of bulk carrots for $1,007.50; 


f. On or about October 5, 1954, at $65 per ton, 15-34 tons (630 
bushels) of bulk carrots for $1,023.75; and 


g. On or about October 6, 1954, at $65 per ton, 15 tons of bulk 
carrots for $975. The aggregate total due is $7,074.50. 
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CONCLUSIONS 


Respondent’s failures to pay for shipments of perishable agri- 
cultural commodities in foreign commerce, as set forth in the 
Findings of Fact, constitute repeated and flagrant violations of 
section 2 of the act (7 U.S.C. 499b). Consequently, respondent’s 
license should be revoked pursuant to the provisions of section 8 
of the act (7 U.S.C. 499h) and the facts should be published. See 
e.g., In re Raymond Klein, d/b/a Klein’s Celery, 15 A.D. 1152 
(1956) ; In re Nate Rosenthal, 15 A.D. 441 (1956) ; In re South- 
ern Transportation Company, 12 A.D. 746 (1953). 





ORDER 


Effective on the 20th day after this date, any license held by 
respondent under the act is revoked. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


PL OTE ONES STI I A ga: aR 


(No. 4927) 


In re UNITED FRUIT & PRODUCE COMPANY. PACA Docket No. 
6481. Decided January 16, 1957. 


Petition for Reconsideration ] 
Prior order is fully supported by the evidence of record and the law ap- f 
plicable thereto and the petition for reconsideration is dismissed. ° 
Mr. Morris A. Shenker, of St. Louis, Missouri, for respondent. i t 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on December 31, 1956, suspending respon- 
dent’s license under the act for a period of 90 days. The order of 
December 31, 1956, was served upon respondent on January 3, 
1957, and on January 14, 1957, respondent filed a petition for re- 
consideration of the order of December 31, 1956. 

Upon reconsideration of the order of December 31, 1956, we 
find that the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance of 
such order. In our opinion, that order is supported by the facts 
and the law applicable thereto. Accordingly, respondent’s petition 
is hereby dismissed without prior service upon complainant. 

As provided in the order of December 31, 1956, the 90-day sus- 
pension of respondent’s license shall become effective on February 
1, 1957. 

The facts shall be published. 

Copies of this order shall be served upon the parties. 


(No. 4928) 


GERALD F. BEDIENT v. LAKE KEUKA GRAPE JUICE COMPANY. PACA 
Docket No. 6681. Decided January 17, 1957. 


Refusal to Take Delivery—Resale—Damages 


Respondent purchased a truckload of grapes from complainant but failed 
to take delivery within a reasonable time. The measure of damages is 
the difference between the contract price and the amount received on 


resale. 


Swan and Frawley, of Elmira, New York, for complainant. Cole and Walker, 
of Bath, New York, for respondent. Miss Lenore H. Langford, Presiding 


Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on October 11, 1955, complainant seeks 














PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 55 







56 


to recover damages of $285.75 in connection with respondent’s 
alleged refusal to take delivery of a truckload of grapes sold to 
respondent. Complainant seeks $100 in addition, which is alleged 
to be an unauthorized deduction made by respondent from money 
paid complainant for other grapes. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served by registered mail upon re- 
spondent on November 12, 1955. A copy of the Department’s 
report of investigation was served by registered mail upon coun- 
sel for complainant on November 14, 1955. Respondent filed an 
answer to the formal complaint denying liability. Respondent 
alleges that at no time did it refuse to pick up the grapes, but 
that it was unable to secure a truck to do so. Also respondent 
contends that the $100 deduction in controversy was properly 
made from complainant as agent for another person who was 
indebted to respondent. 


Inasmuch as the amount involved herein is less than $500, 
evidence was submitted in accordance with the shortened method 
of procedure as set forth in section 47.20 of the rules of practice. 
As provided by such procedure, complainant requested that the 
complaint and exhibits attached thereto be considered as its open- 
ing statement. Respondent filed an answering statement, and 
complainant filed a reply thereto. 


FINDINGS OF FACT 


1. Complainant is an individual, Gerald F. Bedient, whose post 
office address is Rock Stream, New York. 


2. Respondent, Lake Keuka Grape Juice Company, is a part- 
nership composed of Harry L. Cole and David A. Cole, whose 
post office address is Pulteney, New York. At the time of the 
transactions involved herein, respondent was not licensed under 
the act, but was subject to license. 


3. On or about September 15, 1954, contemplating the ship- 
ment of a perishable agricultural commodity in the course of 
interstate commerce, the parties entered into an oral contract by 
which complainant sold to respondent one truckload, consisting 
of approximately 5 tons, of Delaware grapes at an agreed price 
of $140 per ton, f.o.b. shipping point at complainant’s farm at 
Rock Stream, New York, for shipment to respondent’s purchaser 
at Absecon, New Jersey. 
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4. The grapes in controversy were to be transported by re- 
spondent via truck from shipping point to destination. In ac- 
cordance with the agreement, complainant picked and tendered 
for delivery on September 20, 1954, grapes meeting the contract 
requirements. In the following 10 days, respondent gave com- 
plainant repeated assurances that respondent would pick up the 
grapes. Respondent, however, was unable to obtain a truck to 
transport the grapes, and did not pick them up. 


5. On or about September 30, 1954, complainant resold the 
truckload of grapes which he had picked and had been holding for 
delivery to respondent. The shipment, consisting of 5,715 tons 
of grapes, was sold to the Taylor Wine Company of Hammonds- 
port, New York, at a price of $100 per ton, for a total sale price 
of $571.50. 


6. In an accounting with complainant on or about January 
14, 1955, in connection with another sale of grapes to respondent 
by complainant, in the course of interstate commerce, respondent 
deducted $100 from the payment made by it to complainant. This 
deduction arose in connection with an overpayment made the 
previous season by respondent to another person not involved in 
this proceeding, and did not represent an indebtedness due from 
complainant to respondent. 


7. Informal complaint was filed on February 2, 1955, which 
was within 9 months from the time the causes of action accrued. 


CONCLUSIONS 


Respondent alleges that after entering into the oral contract 
involved herein, complainant informed respondent that the grapes 
had been picked and were ready for delivery; and that respondent 
informed complainant that respondent would pick up the grapes 
as soon as a truck was available. Respondent further alleges that 
it was unable to secure a truck for some period of time, and at 
no time did respondent advise complainant that it refused to 
accept delivery of the grapes. Respondent further contends that 
the resale of the grapes by complainant was made without re- 
spondent’s knowledge, consent, or permission. Complainant’s 
position is that the resale became necessary because of the perish- 
able nature of the commodity and respondent’s failure to pick up 
the grapes. Complainant alleges that respondent called complain- 
ant approximately 10 times in the 10 days subsequent to Septem- 
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ber 20, 1954, and repeatedly assured complainant that respond- 
ent’s truck would pick up the grapes, but it failed to do so. 

We find little conflict in the evidence as to the facts herein. The 
question is whether respondent’s failure to accept tender of de- 
livery by complainant was a failure without reasonable cause to 
perform a specification or duty, expressed or implied, arising out 
of the transaction. The parties hereto did not agree upon a specific 
delivery date. Under the circumstances, respondent was obligated 
to take delivery of the shipment within a reasonable time. It 
clearly appears that complainant held the grapes for respondent 
for a period of some 10 days after they were picked and ready for 
delivery; and that complainant thereafter resold the shipment 
because of the perishable nature of the commodity. Under the 
circumstances of this case, it is our opinion that respondent’s fail- 
ure to take delivery sometime within the 10-day period was a fail- 
ure to pick up the grapes within a reasonable time. The fact that 
respondent was unable to obtain a truck does not constitute 
reasonable cause, within the meaning of the act, for such failure. 
It follows that respondent is guilty of a violation of section 2 
of the act. 


As a separate defense respondent contends that the contract 
between the parties was not in writing and was void pursuant to 
Section 85 of the Personal Property Law of the State of New 
York. This is the Statute of Frauds of that State. It is undisputed 
that the contract herein was made in the State of New York. As 
we have previously held, however, the Statute of Frauds of the 
State of New York is procedural in nature and is not available 
to deny a complainant the right to secure a reparation order un- 
der the act. Canale v. Fair Haven Farms, 14 A.D. 932. 


The general measure of damages in an action by the seller for 
non-acceptance of produce, is the difference between the contract 
price and the market value at the time the produce ought to have 
been accepted. Where the seller promptly and properly resells the 
produce, the resale price is considered to represent the market 
value. Deschutes Valley Potato Company, Inc. v. Santa Barbara 
Frozen Foods, 15 A.D. 165. The grapes herein were resold by 
complainant for $571.50, and complainant’s resale appears to 
have been promptly and properly made. Complainant refers to a 
14-ton shrinkage loss sustained by him, but the record contains 
insufficient evidence corroborating this alleged loss to support an 
award therefor. Accordingly, complainant’s damages in connec- 
tion with this shipment amount to $228.60, which is the differ- 
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ence between the original contract price to respondent and the 
amount received on resale. Reparation in the amount of $228.60, 
plus interest, should be awarded to complainant in connection 
with this transaction. 

With respect to the $100 deduction made by respondent from 
monies due complainant on another transaction, respondent takes 
the position this deduction was lawful because a third person 
owed respondent the $100 and complainant had acted as agent 
for said third person. The evidence wholly fails to support re- 
spondent’s allegations as to the facts alleged by it, and we do 
not find any legal grounds to support such deduction. From the 
record it clearly appears that the $100 was due complainant from 
respondent in connection with a grape sale made by complainant 
to respondent in the course of interstate commerce. Accordingly, 
we conclude that respondent’s failure to pay the $100 in contro- 
versy is a violation of section 2 of the act, for which reparation, 
with interest, should be awarded complainant. 

In conclusion, complainant’s damages herein amount to a total 
of $328.60. Reparation should be awarded to complainant in this 
amount, plus interest. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $328.60, plus interest 
thereon at the rate of 5 percent per annum from February 1, 
1955, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 4929) 


GROWERS MARKETING SERVICE, INC. v. VINCENT SANTAMAURO, 
JR. PACA Docket No. 6713. Decided January 18, 1957. 


Rejection Without Reasonable Cause—Resale— 
Expenses—Damages 


The evidence shows that a purchase and sale contract was entered into by 
the parties and that respondent rejected the shipment of watermelons 
without reasonable cause, Complainant is awarded the difference be- 
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tween the contract price and the resale price plus expenses incurred 
in connection with the resale. 


Mr. A. E. Fowler, Perishable Claim Agent, Winter Haven, Florida, for 
complainant. Belford & Belford, of New Haven, Connecticut, for re. 
spondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 3, 1956, complainant al- 
leges that it sold to respondent a truckload of watermelons; that 
respondent refused to accept the melons after they were loaded; 
that complainant was compelled to make other disposition of the 
melons; and that as a result of respondent’s failure to accept the 
watermelons complainant sustained damages in the total amount 
of $330.18, for which reparation is sought. A copy of the com- 
plaint and a copy of the report of investigation made by the De- 
partment were served by registered mail upon respondent on 
January 26, 1956. A copy of the report of investigation was 
served upon complainant’s representative on January 24, 1956. 


Respondent filed an answer to the complaint on February 15, 
1956, denying that he purchased the watermelons as alleged. Re- 
spondent avers that on June 4, 1955, he called complainant to 
negotiate “the possible purchase” of a load of melons, as his 
truck was in Leesburg, Florida, “seeking a return load;” that 
complainant quoted a price of 3 cents per pound, but respondent 
was unwilling to pay 3 cents as he considered it “too high;” that 
on June 6th complainant notified respondent that respondent’s 
truck had been loaded with watermelons; and that respondent 
reminded complainant he had refused to buy the melons at the 
price quoted two days previously, but offered to cooperate with 
complainant by delivering the melons anywhere in the East for 
complainant’s account, Respondent further states that on June 
7th he received a phone call from his driver advising that com- 
plainant had sold the load of melons to a buyer in Pittsburgh, 
Pennsylvania, but was willing to pay only $1 per hundred for 
freight, whereas the rate was $1.50 per hundred. Respondent 
states that he instructed his driver to unload the melons unless 
complainant agreed to pay the correct freight. Respondent asks 
that the complaint be dismissed. 
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The amount claimed in this proceeding is under $500 and the 
issues were submitted under the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Pursuant 
to this procedure, complainant filed an opening statement on 
March 15, 1956. By letter dated April 6, 1956, respondent’s at- 
torneys requested that the answer to the complaint be considered 
as respondent’s answering statement. Complainant filed a state- 
ment in reply on April 23, 1956, which concluded the submission 
of evidence. 


FINDINGS OF FACT 


1. Complainant, Growers Marketing Service, Inc., is a corpo- 
ration whose address is Leesburg, Florida. 


2. Respondent is an individual, Vincent Santamauro, Jr., 
whose address is 63 Anthony Street, New Haven, Connecticut. 
At the time of this transaction, respondent was licensed under 
the act. 


3. On or about June 4, 1955, in the course of interstate com- 
merce, complainant sold to respondent 850 Congo watermelons, 
U. S. No. 1, 31-pound average, weighing 26,080 pounds, at an 
agreed price of 3 cents per pound, f.o.b. shipping point in the 
State of Florida, or a total price of $782.40 for the load. 


4. The watermelons were federally inspected at shipping 
point on June 6, 1955, and were certified as U. S. No. 1 grade, 
31-pound average. The watermelons were loaded on respondent’s 
truck for shipment to New Haven, Connecticut. 


5. On June 6, 1955, it was agreed by the parties that respon- 
dent was to wire the purchase price of the melons to complain- 
ant’s bank the next morning. 


6. Respondent failed to wire the agreed purchase price for 
the watermelons on June 7, 1955. That same day respondent’s 
driver called respondent from complainant’s office for instruc- 
tions and was advised that respondent was refusing the load of 
watermelons. At that time, respondent authorized the driver to 
haul the melons for complainant to any eastern market for 
freight charges. 


7. Complainant attempted to make an f.o.b. resale of the 
truckload of watermelons, but failed to find a purchaser. On June 
7, 1955, complainant arranged with Burkley Produce Company 
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at Pittsburgh, Pennsylvania, to handle the load of melons on a 
consignment basis. Respondent’s driver again telephoned respon- 
dent to advise him of the destination of the truckload of melons 
and respondent instructed the driver to have the melons removed 
from respondent’s truck and not to haul them to any destination. 


8. Complainant unloaded the watermelons from respondent’s 
truck to another truck at an expense of $22 and they were trans- 
ported to Pittsburgh, Pennsylvania. Burkley Produce Company 
sold the melons for complainant’s account for gross proceeds of 
$989.10, and net proceeds of $474.22. The latter amount was paid 
to complainant. 


9. The formal complaint was filed on January 3, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that on or about June 6, 1955, it contracted 
to sell to respondent a truckload of watermelons. Respondent 
denies that such a contract was entered into. 


The facts as stated by complainant are as follows: On Friday, 
June 3, 1955, respondent first telephoned complainant to inquire 
about the purchase of a load of watermelons and complainant 
quoted a price of 3 to 314 cents per pound. Respondent said he 
would call back later. The next day, respondent called and they 
agreed on a price of 3 cents per pound. Respondent said he would 
have his truck there for loading on Sunday, June 5. Complainant 
told respondent it would not be possible to load on Sunday, where- 
upon respondent said to load the truck Monday morning. On 
Monday morning complainant called respondent and told him to 
wire complainant’s bank the purchase price. Respondent asked 
complainant to send an invoice instead. Complainant refused to 
do so and respondent then agreed to wire the money the next 
morning if he was notified of the manifest. Complainant states 
that this information was given to respondent that afternoon 
following loading of the truck. Complainant states that respon- 
dent did not wire the money. Respondent’s truckdriver called re- 
spondent the morning of June 7, 1955. Complainant listened in 
on this conversation on an extension telephone. Respondent told 
the driver that he was not going to take the watermelons but he 
authorized the driver to haul the watermelons to any market in 
the east for the freight charges. 
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Respondent states that on June 4, 1955, he telephoned com- 
plainant to negotiate the possible purchase of a load of water- 
melons; that complainant quoted a price of three cents per pound; 
and that respondent told complainant this price was a little too 
high but he would have his driver keep in touch with complain- 
ant, and if prices dropped the driver would notify respondent. 
According to respondent, the next conversation he had with com- 
plainant was on June 6, when complainant notified respondent it 
had loaded his truck with the watermelons; that respondent re- 
minded complainant he had refused to purchase the load at the 
price quoted two days before; and that respondent offered to 
cooperate by delivering the load anywhere in the east for com- 
plainant’s account. Respondent states further that on June 7, 
1955, his driver called and said complainant had sold the load to 
someone in Pittsburgh, Pennsylvania, and complainant was only 
willing to pay $1 per hundredweight for hauling whereas the 
rate was $1.40; and that respondent instructed the driver to un- 
load the watermelons unless complainant agreed to pay the cor- 
rect freight charge. 


It is difficult to believe that complainant would have loaded the 
watermelons on respondent’s truck unless respondent had previ- 
ously agreed to purchase the watermelons. It is even more diffi- 
cult to believe that the truckdriver would have gone to com- 
plainant’s place of business and allowed the truck to be loaded in 
the absence of instructions from respondent. On the basis of the 
evidence submitted, it is concluded that the parties entered into 
a contract for the sale by complainant and the purchase by re- 
spondent of a truckload of watermelons; that complainant tend- 
ered to respondent a load of watermelons in accordance with the 
contract; and that respondent rejected the load without reason- 
able cause in violation of section 2 of the act. 


Complainant alleges that, by reason of respondent’s rejection, 
it sustained damages in the amount of $330.18, the difference be- 
tween the contract price of $782.40 and the net proceeds of $474.22 
received from the resale of the watermelons in Pittsburgh, Penn- 
sylvania, plus an expense of $22 for transferring the watermelons 
from respondent’s truck to the truck in which they were trans- 
ported to Pittsburgh. 


In an action by a seller for a rejection of produce without rea- 
sonable cause, the general measure of damages is the difference 
between the contract price and the market value at the time when 
and the place where the produce ought to have been accepted. 
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The market value may be evidenced by a prompt and proper re- 
sale. In such event, the seller is also entitled to recover proper 
expenses incurred in the resale. Deschutes Valley Potato Co., Inc. 
v. Santa Barbara Frozen Foods, 15 A. D. 165. 


Complainant stated that immediately following the rejection 
it tried to sell the watermelons but was not successful, and that 
it finally placed them with Burkley Produce Company, Pittsburgh, 
Pennsylvania, on consignment. The accounting rendered by Burk- 
ley Produce Company shows that the truckload received from 
complainant actually contained 983 melons. Presumably, com- 
plainant added 133 melons to the 850 melons sold to respondent. 
Of the 983 melons received, 930 were sold for gross proceeds of 
$989.10. The other 53 melons were bruised and cut and, there- 
fore, unsaleable. The freight charges paid by the consignee for 
transporting the melons from Leesburg to Pittsburgh were 
$388.97. 

In the absence of any convincing evidence to the contrary, it 
is concluded that complainant was unable to sell the melons at 
Leesburg for a reasonable price; that the melons were promptly 
and properly sold in Pittsburgh, Pennsylvania; and that the mar- 
ket value of the melons at Leesburg was no greater than $600.13, 
the difference between the gross proceeds realized on resale and 
the freight charges paid. The use of the figure of $600.13 in com- 
puting damages is favorable to respondent since it represents the 
value of a larger quantity of melons than was the subject matter 
of the contract between the parties. Accordingly, complainant is 
entitled to recover the difference between the contract price of 
$782.40 and the market value of $600.13, or $182.27, plus ex- 
penses of $147.91, incurred in connection with the resale, includ- 
ing the reloading expense of $22 and the consignee’s commission 
of $98.91. Reparation should be awarded complainant in the total 
amount of $330.18, with interest. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $330.18, with inter- 
est thereon at the rate of 5 percent per annum from July 1, 1955, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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Consignment—Deficit—Brokerage—Counter-Complaint 


On the basis of the evidence, it is found that the eight truckloads of tomatoes 
were placed with complainant for sale on consignment. Therefore, re- 
spondent’s counter-complaint alleging an outright sale is dismissed. 
Since there is no showing of failure to exercise due care and reasonable 
prudence on complainant’s part in handling the produce, respondent is 
liable for the deficit incurred and the brokerage earned. 














Mr. Warren S. Earhart, of Kansas City Missouri, for complainant. Mr. 
R. W. Gudgeon, of Chicago, Illinois, for respondent. Mr. Gilbert A. 
Horn, Presiding Officer. 







Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 









This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on April 22, 1954, it is alleged that 
respondent shipped eight truckloads of fresh tomatoes to com- 
plainant to be handled on a brokerage basis and that complainant 
handled and sold such of the tomatoes as were merchantable, 
paid transit charges, storage and expenses of sale thereon and 
rendered an accounting for the tomatoes to respondent. Com- 
plainant alleges that the charges and expenses incurred in handling 
the tomatoes exceeded the amount received for the tomatoes sold 
by the sum of $1,661.80. In addition, complainant claims broker- 
age in the sum of $175 for his services in the transaction. Com- 
plainant seeks reparation in the total amount of $1,836.80. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent by 
registered mail on June 3, 1954. A copy of the report of investiga- 
tion was served on complainant on the same date. Respondent’s 
answer and counter-complaint were filed on July 22, 1954. The 
counter-complaint covered the same subject matter as an informal 
complaint filed with the Department by C. S. Gifford against 
Frank Kenworthy Company and/or Bert A. Geurin on November 
27, 1953. 

Respondent contends that the eight truckloads of tomatoes in- 
volved in this proceeding were sold outright to complainant. Re- 
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spondent denies that they were placed with complainant to be 
sold on a brokerage basis and denies that there is any amount 
due from respondent to complainant in the transaction as a deficit 
on the tomatoes or for brokerage. By way of counter-complaint, 
respondent alleges that the eight truckloads of tomatoes were 
_ sold to complainant by oral contract and were accepted by com- 
plainant upon delivery, but that complainant has failed and re- 
fused to pay the contract price for the tomatoes, and has failed 
and refused to pay the trucking charge on the eighth load of 
tomatoes, and that respondent has paid this charge. Respondent 
claims that $12,310.03 is due and owing from complainant on the 
transaction. 

An oral hearing was held at Chicago, Illinois, on October 10, 
1955. Both parties were represented by counsel. The depositions 
of Frank L. Kenworthy and Bert A. Geurin were received in 
evidence for complainant. Carroll S. Gifford testified for respond- 
ent. Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant, Frank L. Kenworthy, is an individual doing 


business as Frank Kenworthy Company, whose address is 305 
Produce Exchange Building, Kansas City, Missouri. At the time 
of the transactions involved in this proceeding, complainant was 
licensed under the act. 


2. Respondent, C. S. Gifford & Sons, is a co-partnership, com- 
posed of Carroll S. Gifford, William E. Gifford and Robert H. 
King, whose post office address is Berrien Springs, Michigan. At 
the time of the transactions involved in this proceeding, respond- 
ent was licensed under the act. 


3. During or about the period of August 14 through August 
20, 1953, in the course of interstate commerce, complainant agreed 
to handle and sell on a brokerage basis for respondent eight 
truckloads of tomatoes, two of which also contained a few baskets 
of peaches. It was agreed that complainant should store the 
tomatoes on arrival if he was unable to sell them immediately, 
that he should obtain Federal inspections at respondent’s ex- 
pense, if he deemed the same to be necessary, and that complain- 
ant should advance the freight bills and icing charges upon 
arrival. 


4. On or about August 14, 1953, pursuant to said agreement, 
respondent shipped 390 crates of 6 x 7 size and 60 crates of 7x 7 
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size tomatoes from Berrien Springs, Michigan, in a truck bearing 
Florida license No. I-L-276. The shipment arrived at Kansas City, 
Missouri, on or about August 18, 1953, and was sold by com- 
plainant to Tropical Fruit Company of Kansas City for the gross 
amount of $1,222.50. After deducting $383.33 for freight, $9 for 
Federal inspection and $45 for complainant’s brokerage, there 
remains the net amount of $785.17 due from complainant to 
respondent on this shipment. 


5. On or about August 18, 1953, pursuant to said agreement, 
respondent shipped 376 crates of 6 x 7 and 77 crates of 7 x 7 
size tomatoes from Berrien Springs, Michigan, in a truck bearing 
South Carolina license No. 10/Ton-11-592. Upon arrival of the 
shipment at Kansas City, Missouri, on or about August 20, 1953, 
complainant paid the trucker $200 as an advance on the freight 
bill. Complainant placed 35 crates of the tomatoes with D’Angelo 
Celery House at Kansas City, for sale on consignment, 28 of which 
were sold for the gross amount of $13.80 and seven were dumped 
as unsalable. After deducting $5.88 [commission, $1.38 and labor, 
$4.50], D’Angelo remitted $7.92 to complainant. The remainder of 
this load was diverted to the D. L. Piazza & Company at Minne- 
apolis, Minnesota, for sale on consignment, and was, in turn, re- 
consigned to H. Brooks Company of Minneapolis. H. Brooks Com- 
pany sold 372 crates for $135 and dumped 46 as unsalable. After 
deducting $55.80 for storage and handling [at 15¢ on 372 lugs], 
H. Brooks Company remitted the net amount of $79.20 to D. L. 
Piazza & Company. D. L. Piazza & Company deducted the $79.20 
from the $379.46 freight balance which it had paid the trucker 
and billed complainant for the $300.26 deficit remaining, which 
complainant paid. The deficit on this shipment amounts to this 
$300.26 plus the $200 freight advance paid by complainant, less 
the net amount of $7.92 received from D’Angelo Celery House, or 
the net amount of $492.34, which is due from respondent to com- 
plainant. Complainant’s claim for brokerage on this shipment is 
not allowed. 


6. On or about August 18, 1953, pursuant to said agreement, 
respondent shipped 73 crates of 5 x 6 size, 165 crates of 6 x 6 size 
and 262 crates of 6 x 7 size tomatoes from Berrien Springs, Michi- 
gan, in a truck bearing Alabama license No. 30 T/4-102. The 
driver sold 14 crates of the tomatoes while enroute to remove ap 
overload, and credited the proceeds of $28.32 on the freight. Com- 
plainant paid the balance of the freight in the amount of $388.38 
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upon arrival of the shipment at Kansas City, Missouri, on or about 
August 20, 1953. Complainant had no immediate sale for the ship- 
ment, and, therefore, placed it in cold storage. Complainant paid 
$9 for a Federal inspection of the tomatoes before placing them 
in storage and $7.20 for a follow-up inspection on September 11, 
1953, which revealed that the tomatoes could not be stored any 
longer. Complainant consigned 400 crates of the tomatoes to C. H. 
Robinson & Company at St. Louis, who was unable to sell them 
because of condition and had them dumped. The freight to St. 
Louis was $100, which complainant paid. The remaining 86 crates 
were consigned to Scola Produce Company at Kansas City, from 
which a net return of $22.50 was obtained. Complainant also paid 
$81.50 for cold storage of the tomatoes. The deficit on this ship- 
ment amounts to $388.38 plus $100 for freight, $9 and $7.20 for 
Federal inspections, and $81.50 for cold storage, less $22.50 recov- 
ery made on tomatoes consigned, or the net amount of $563.58, 
which is due from respondent to complainant. Complainant’s 
claim for brokerage charges is disallowed. 


7. On or about August 18, 1953, pursuant to said agreement, 
respondent shipped 85 crates of 5 x 6 size, 305 crates of 6 x 6 size, 
and 49 crates of 6 x 7 size tomatoes and 12 baskets of 234,” peaches 
from Berrien Springs, Michigan, in a truck bearing Kentucky 
license No. T61-612. Upon arrival of the shipment at Kansas City, 
Missouri, on or about August 20, 1953, complainant placed the 
tomatoes in cold storage, since he had no immediate sale for them. 
Complainant paid the trucker $378.94 for freight and ice, $144.85 
for cold storage, and $7.20 for Federal inspection which was made 
on September 14, 1953. Complainant sold the peaches to Baum 
Produce Company for $24 and five crates of the tomatoes were 
consigned to Scola Produce Company at Kansas City from which 
a net return of $1.77 was obtained. Complainant consigned 107 
crates of the tomatoes to Bud Tannous Produce Company in Jop- 
lin, Missouri, and paid $50 freight and $3 labor to haul the load 
to Tannous. The Market Master at Joplin ruled the tomatoes 
unsalable and ordered them dumped. The remainder of the toma- 
toes also were dumped. The deficit en this shipment amounts to 
$378.94 and $50 for freight, $144.85 for cold storage, $7.20 for 
Federal inspection, $3 for labor, and $1.20 for complainant’s 
brokerage [10¢ per basket for the 12 baskets of peaches sold by 
complainant], less $24 and $1.77 recoveries for peaches and toma- 
toes consigned, or the net amount of $559.42, which is due from 
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respondent to complainant. Brokerage charges claimed by com- 
plainant on the tomatoes consigned are not allowed. 


8. On or about August 19, 1953, pursuant to said agreement, 
respondent shipped 410 crates of No. 2 tomatoes from Berrien 
Springs, Michigan, in a truck bearing Alabama license No. 54 
H/3-136. The shipment arrived at Kansas City, Missouri, on or 
about August 21, 1953, and was placed in cold storage since com- 
plainant had no immediate sale for the tomatoes. Complainant 
paid the trucker $355.73 for freight and ice. On September 11, 
1958, complainant shipped 409 of the crates to Houston Produce 
Service at Houston, Texas, for sale on consignment. Complainant 
sold the remaining lug locally for $3. The freight to haul the load 
to Houston, Texas, was $266.50, which complainant paid. After 
deduction of handling charges, including a 10% commission, the 
net amount of $102.09 was recovered from Houston Produce 
Service. Complainant also paid $61.50 for cold storage on this lot. 
The deficit on this shipment amounts to $355.73 and $266.50 for 
freight, $61.50 for cold storage, and 10¢ for complainant’s broker- 
age [on the one lug sold by it], less net recoveries in the amount 
of $3 and $102.09 for tomatoes consigned, or the net amount of 
$578.74, which is due from respondent to complainant. The claim 
of complainant for brokerage charges on the tomatoes consigned 
is disallowed. 


9. On or about August 19, 1953, pursuant to said agreement, 
respondent shipped 70 crates of 5 x 6 size, 170 crates of 6 x 6 size 
and 160 crates of 6 x 7 size tomatoes from Berrien Springs, Michi- 
gan, in a truck bearing Texas license No. 7/L-7860. The shipment 
arrived at Kansas City, Missouri, on or about August 21, 1953, 
and was placed in cold storage since complainant had no imme- 
diate sale for the tomatoes. Complainant paid $325 to the trucker 
for freight and icing charges, and $66 to the cold storage ware- 
house for storage charges. On September 11, 1953, Kenworthy 
shipped 340 crates of the tomatoes to the J. W. Williams Com- 
pany at Fort Worth, Texas, for sale on consignment. A net return 
of $420.72 was received from the Williams Company for this ship- 
ment. Complainant shipped 59 crates of the tomatoes to C. H. Rob- 
inson Company at St. Louis, Missouri, for sale on consignment. 
Robinson was unable to sell the tomatoes and they were dumped. 
Complainant paid $14.75 for freight charges to St. Louis on these 
59 crates. Complainant also sold one crate of the tomatoes to 
Pisciotta at Kansas City for $3. The deficit on this shipment 
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amounts to $325 and $14.75 for freight, $66 for cold storage and 
10¢ for complainant’s brokerage [at 10¢ per crate for the one 
crate sold by complainant], less $420.72 and $3 recoveries on 
tomatoes sold, or the net amount of $17.87, which is due from 
complainant to respondent. Complainant’s claim for brokerage on 
the tomatoes consigned is not allowed. 


10. On or about August 20, 1953, pursuant to said agreement, 
respondent shipped 50 crates of 5 x 5 size, 215 crates of 5 x 6 size 
and 210 crates of 6 x 6 size tomatoes from Berrien Springs, Michi- 
gan, in a truck bearing Georgia license No. E/K-357. The ship- 
ment arrived in Kansas City, Missouri, on or about August 22, 
1953. Complainant removed 66 crates of the tomatoes because the 
truck was overloaded and placed them in cold storage. Complain- 
ant paid the freight on these 66 crates in the amount of $50.99 to 
the trucker. The remaining 409 crates on the truck were for- 
warded to the C. A. Roper Company at Jackson, Mississippi, which 
handled them on consignment. Roper sold the tomatoes for the 
gross amount of $723.90, and paid out in freight and other sales 
expenses a total of $795.14 [including a 10% commission to Roper 
on the gross sales proceeds], leaving a deficit of $71.24 which was 


paid by complainant. Complainant also paid $9.90 cold storage 
charges on the 66 crates of tomatoes which were stored. These 
tomatoes could not be sold and were dumped. The deficit on this 
shipment amounts to $50.99 for freight, $9.90 for cold storage, 
and $71.24 deficit paid on the tomatoes consigned to C. A. Roper 
Company, or a total of $132.13, which is due from respondent to 
complainant. Complainant’s claim for brokerage is disallowed. 


11. On or about August 20, 1953, pursuant to said agreement, 
respondent shipped 38 crates of 5 x 5 size, 110 crates of 5 x 6 size, 
135 crates of 6 x 6 size, 31 crates of 7 x 7 size and 109 crates of 
No. 2 tomatoes, together with 27 baskets of 134 inch peaches from 
Berrien Springs, Michigan, in a truck bearing Alabama license 
No. 52 T/2-135. The shipment arrived in Kansas City, Missouri, 
on or about August 22, 1953. The 27 baskets of peaches were sold 
to D’Angelo Celery House at Kansas City for $47.25. The tomatoes 
were placed in cold storage. One crate of the tomatoes was sold to 
Pisciotta at Kansas City for $3. Complainant sent 40 crates of 
the tomatoes to Houston Produce Service at Houston, Texas, for 
sale on consignment, on which a net recovery of $30.11 was made. 
The balance of the tomatoes were sent to C. H. Robinson Company 
at St. Louis for sale on consignment, but no sale was found for 
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them and they were dumped. Complainant paid $31.95 to the truck 
driver for ice purchased in transit, $7.20 for a Federal inspection 
of the tomatoes, $95.25 for freight from Kansas City to St. Louis, 
$105.50 for cold storage charges, and a total of $46 for hauling 
charges in connection with the handling of this shipment, for a 
total of $285.90 expenses. The deficit on this shipment amounts 
to $285.90 expenses, plus brokerage due complainant of $2.80 [at 
10¢ each on 27 baskets of peaches and one crate of tomatoes], less 
recoveries of $47.25, $3 and $30.11 for produce sold, or the net 
amount of $208.34, which is due from respondent to complainant. 
Complainant’s claim for brokerage covering the tomatoes con- 
signed is disallowed. 


12. The deficits and brokerage on the eight shipments in this 
proceeding amount to $2,534.55 and the credits amount to $803.04, 
leaving a net deficit of $1,731.51 due from respondent to com- 
plainant. On or about November 19, 1953, complainant rendered 
an accounting and made demand upon respondent for the payment 
of the deficits and brokerage on these shipments. Respondent has 
not paid all or any part of said deficits and brokerage. 


18. The formal complaint was filed on April 22, 1954, which 
was within 9 months after the accrual of the cause of action. 


CONCLUSIONS 


Frank L. Kenworthy testified at length in support of his claim 
that the eight truckloads of tomatoes in this case were placed 
with him for handling on a brokerage basis. He gave a detailed 
account of the agreement which he made with respondent’s sales- 
man, Bert A. Geurin, and of the disposition made of each truck- 
load which he received pursuant to this agreement. Complainant 
makes claim for the deficits and brokerage which accrued to him 
in handling these shipments. 

In its defense and for its counter-complaint, respondent con- 
tends that these shipments of tomatoes and peaches were not 
placed with complainant for handling on a brokerage basis, but 
were sold outright to complainant for fixed prices. Respondent 
relies to a large extent on the invoices which it issued to com- 
plainant on each of the shipments which show the produce as 
“sold to” Frank Kenworthy, and which list prices for each size 
and variety of produce contained in the load. Respondent also 
places great emphasis on a letter dated January 6, 1954, written 
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by Bert A. Geurin, “Salesman for C. S. Gifford,” to the Depart- 
ment which reads: 
“Please be advised that the tomatoes shipped to Frank Ken- 
worthy Company of Kansas City, Missouri, by C. S. Gifford, 
Berrien Springs, Michigan, for the summer ‘deal’ of 1953 
were sold subject to approval on arrival.” 

Respondent contends that this evidence establishes that the 
tomatoes were sold to Kenworthy for fixed prices, subject to 
Kenworthy’s approval on arrival, and that since Kenworthy took 
possession of these truck shipments and failed to notify respon- 
dent of any rejection within six hours after arrival, he is deemed 
to have accepted them and is liable for the contract price, subject 
to the right to claim damages for breach of warranty. Respon- 
dent then argues at great length that complainant has failed to 
establish any damages and, therefore, is liable to respondent for 
the full price of the eight shipments as billed. 

The evidence in the case does not sustain respondent’s version 
of the transaction. The agreement was negotiated between Frank 
L. Kenworthy and Bert A. Geurin, the latter being an agent and 
employee of respondent at the time. No other witness offered by 
respondent professed to have any direct knowledge of the agree- 
ment entered into between the parties. In contra-distinction to 
the unsworn and vague statement in Geurin’s letter to the De- 
partment which is quoted above, this witness stated under oath 
in his deposition that he had examined the specific bills which 
pertained to the eight shipments in this proceeding. When asked 
what he recalled with respect to the transactions, he testified 
that some of the loads were sent to Kenworthy Company to han- 
dle for Gifford and Sons’ account. We believe that this sworn 
testimony which refers to these specific shipments is entitled to 
more weight than the unsworn and indefinite statement in Geu- 
rin’s letter to the Department. 

Respondent’s own sales agent who negotiated this transaction 
admits under oath that at least some of the shipments were 
placed with Kenworthy for sale on consignment. This testimony 
shows that the invoices issued by respondent on these shipments 
did not reflect the actual transaction between the parties. This 
fact is further demonstrated by a telegram which complainant 
sent to respondent on August 22, 1953, immediately after the 
first few shipments had arrived, which reads: 

“GOVERNMENT INSPECTION DEFECTS 6-16 AVER- 
AGE 10% CONDITION SCARS 8-20 AVERAGE 13% 
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THIS LOAD HAD LOTS COLOR. NOTICE YOU INVOIC- 
ING US THESE TOMATOES. WE DID NOT ORDER AND 
ARE HANDLING BEST ADVANTAGE.” 

Respondent received this telegram but made no reply to it. 
Further evidence that respondent knew and accepted the fact 
that complainant was handling these shipments as consignments 
may be found in a telegram dated August 25, 1953, in which com- 
plainant advised respondent that parts of five of the loads had 
been placed in cold storage, and that other loads had been placed 
with dealers in Jackson, Mississippi, and Minneapolis, Minnesota, 
on deferred billings, and that respondent would be advised when 
prices were obtained. Respondent admitted receiving this tele- 
gram and that no reply was ever sent. However, one Stacey 
Rogers, who is alleged to have had a joint interest with respon- 
dent in this transaction, went to Kansas City in person to see 
Kenworthy about the tomatoes. On August 26, 1953, Rogers wired 
respondent the following report of his visit: 

“LOOKED OVER SITUATION AND FIVE CARS ON ICE 
AND TWO CARS SOLD. WILL ARRIVE SOUTH BEND 
TONIGHT FLIGHT 344 NINE THIRTY.” 
Neither Rogers nor any other partner or agent connected with 
respondent ever objected to Kenworthy’s statement that he was 
handling the shipments for respondent’s account, nor was any 
objection made to the manner in which Kenworthy was handling 
the tomatoes. 

On the basis of all the evidence in the case, it is concluded that 
the eight truckloads of tomatoes in this case were not sold to com- 
plainant, but were placed with him for handling for respondent’s 
account. It follows that respondent’s counter-complaint, which is 
based on the outright sale of the shipments to complainant for 
fixed prices, should be dismissed. 

There remain to be considered the adequacy of complainant’s 
proof of damages to sustain his claim for deficits and brokerage, 
and the question of whether there is any evidence of negligence 
on complainant’s part in handling these shipments. As to the 
first matter, an investigation of complainant’s books and records 
was made by the Department and the facts and figures pertaining 
to the handling and disposition of the shipments were ascertained. 
This evidence, coupled with the evidence in Kenworthy’s deposition 
is sufficient to establish the deficits complained of. With re- 
spect to the brokerage charges claimed by complainant, such 
charges are allowable at complainant’s usual charge of 10¢ per 
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crate where complainant actually made the sales. However, where 
complainant disposed of the shipments on consignment and com- 
mission charges were deducted from the gross proceeds by com- 
plainant’s consignees, then complainant’s claim for brokerage on 
the same shipments should be disallowed. In this connection, 
reference is made to the provisions of the Departmental Inter- 
pretation and Construction of the Perishable Agricultural Com- 
modities Act entitled ‘(Commissions and Brokerage Charges” 
reading, in part, as follows: 


“With regard to the charging of two commissions or two 
brokerages, it is the position of the Department that this 
may be done legally only with the knowledge and consent of 
the shipper. In a given market it is to be presumed that the 
agent is capable of securing adequate returns for a ship- 
ment. If he has to turn goods over to another agent for dis- 
posal, it does not appear that he has performed a service en- 
titling him to a commission. . . .Selling brokers or distribu- 
tors will not be considered to have been authorized by grow- 
ers or shippers to incur additional brokerage or selling 
charges unless specifically or clearly authorized so to do.” 
The record shows that complainant made numerous attempts 
either to sell outright or to consign the tomatoes during the peri- 
od he was handling them for respondent, but was unsuccessful in 
placing them other than to the firms shown herein. Also, the 
record shows that respondent was aware of the difficulties in- 
volved in disposing of these shipments, and authorized most, if 
not all, of the diversions made by complainant. However, the 
record does not show that respondent agreed to the payment of 
more than one commission charge on any shipment. Accordingly, 
complainant’s claim for brokerage charges on the shipments re- 
consigned by it should be disallowed. See C. L. Stratton v. Texas 
Fruit Co., 15 A.D. 1350 (1956). 

As to the allegation that Kenworthy may have been negligent 
in handling this merchandise, respondent’s only evidence consists 
of market reports showing that tomatoes were being quoted on 
the various markets during this time at fairly good prices. This, 
of course, does not take into account the condition of these toma- 
toes, which, from the Federal inspection reports, appears to have 
been unsatisfactory. It also overlooks the fact that complainant 
placed a large part of these tomatoes with other dealers on vari- 
ous markets for sale and they too were unable to dispose of them 
at a profit. Moreover, Stacey Rogers, who had a joint interest in 
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re the tomatoes, visited complainant when these shipments were 
n- first received and apparently found nothing to object to with re- 
n- spect to the manner in which complainant was handling them. 
on It is concluded that there is no evidence of failure on complain- 
n, ant’s part to exercise due care and reasonable prudence in hand- 
r- ling these shipments. 
It is concluded that respondent is liable to complainant for the 
, amount of the deficits and brokerage which accrued in the hand- 
ling of the eight shipments of tomatoes involved in this case, and 
() respondent’s failure to pay complainant for such deficits and 
is brokerage on demand is a violation of section 2 of the act. Ac- 
\f cordingly, reparation should be awarded complainant in the 
e amount of $1,731.51, with interest. However, the calculation of 
)= interest should take into account the fact that complainant did 
= not present an accounting or make demand for payment in this 
\- transaction until November 19, 1953. 
\- 
= ORDER 
g Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $1,731,51, plus inter- 
S est at the rate of 5 percent per annum from December 1, 1953, 
- until paid. 
; The counter-complaint is dismissed. 


Copies of this order shall be served on the parties and the facts 
and circumstances of this case as herein reported shall be pub- 
lished, 


~~ Ve =a © 


(No. 4931) 


OscAR K. HEGGAN v. MCGOWAN’S COLD STORAGE. PACA Docket 
No. 6614. Decided January 22, 1957. 


Failure to Pay—Notice of Breach of Contract not Timely 
Made 


Although respondent accepted the apples and subjected himself to liability 
for the entire purchase price, he was not precluded from claiming 
damages for any breach of contract on complainant’s part provided 
notice of such breach was given within a reasonable time after the 
breach was discovered, Here, notice of a breach was never given com- 
plainant. Respondent is ordered to pay to complainant the amount in 
controversy. 
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Mr. E. Milton Hannold, of Hannold & Hannold, of Woodbury, New Jersey, 
for complainant. Mr. John J. McCourt, of Newburgh, New York, for 
respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed with the Department on September 
26, 1955, complainant seeks to recover the purchase price of 1,495 
boxes of Rome apples allegedly sold to respondent on July 1 and 
2, 1955, at $1.50 per box, f.o.b., or $2,242.50, plus protest fees of 
$2.53 paid by complainant on respondent’s check on which pay- 
ment was stopped by respondent. 

Copies of the formal complaint and the Department’s report 
of investigation were served on respondent on October 14, 1955. 
On the same day, complainant’s attorneys were served with a 
copy of the report of investigation. Respondent filed an answer 
and counterclaim on October 31, 1955. Complainant filed a reply 
to the counterclaim on November 14, 1955. 

Respondent contends that the apples were not of the grade and 
size called for by the contract between the parties, and that upon 
arrival at Marlboro, New York, excessive undersize and decay 
were found. Respondent claims a loss of $1,368.53 on a contract 
he had with a processor for sale of these apples. 

Oral hearing was held at Newbaugh, New York, on March 21, 
1956. Both sides were represented by counsel. Nine witnesses 
testified at the hearing, two for complainant and seven for re- 
spondent. The record consists of the testimony of these witnesses, 
the exhibits received in evidence, and the Department’s report 


of investigation. 


FINDINGS OF FACT 


1. Complainant is an individual, Oscar K. Heggan, whose post 
office address is Sewell 3, New Jersey. 


2. Respondent is an individual, James Edward McGowan, do- 
ing business as McGowan’s Cold Storage, whose post office address 
is Route 9 W. Marlboro, New York. At the time of the trancac- 
tions involved in this proceeding, respondent was licensed under 


the act. 
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8. During the last week in June 1955, in the course of inter- 
state commerce, complainant sold to respondent 1,495 boxes of 
U. S. No. 1 Rome apples for processing, 214 inches up, freshly 
packed, at an agreed price of $1.50 per box, f.o.b. shipping point, 
or a total price of $2,242.50. 


4. On July 1, 1955, at complainant’s storage facility located 
on the Glassboro-Cross Keys Road, in Washington Township, 
Gloucester County, New Jersey, complainant loaded 733 boxes of 
apples on a truck owned by respondent and operated by respon- 
dent’s driver, Francis K. Wilson. The truck, which was insulated 
but not refrigerated, left complainant’s storage at approximately 
5 p.m. on July 1, 1955, and arrived at respondent’s storage facili- 
ty at Marlboro, New York, between 10 and 11 p.m. and remained 
at respondent’s loading platform overnight. The contents of this 
truck were unloaded into respondent’s cold storage facility at ap- 
proximately 7 a.m. on July 2, 1955, after first being examined 
by respondent’s foreman, Michael Vancore. 


5 On July 2, 1955, at complainant’s storage facility located on 
the Glassboro-Cross Keys Road, in Washington Township, Glou- 
cester County, New Jersey, complainant loaded the remaining 
762 boxes of apples on a second truck owned by respondent and 
operated by respondent’s driver, Frank E. Wilbur. This truck, 
which was insulated but not refrigerated, left complainant’s stor- 
age at approximately noon on July 2, 1955, and arrived at re- 
spondent’s storage facility at Marlboro, New York, between 5 and 
6 p.m. the same day, and remained at respondent’s loading plat- 
form overnight. The contents of this truck were unloaded into re- 
spondent’s cold storage facility at approximately 7 a.m. on July 
8, 1955, after first being examined by respondent’s foreman, 
Michael Vancore. 


6. Respondent accepted the two truckloads of apples and no 
complaint was ever made to complainant concerning the grade, 
quality, condition or size of the fruit. 


7. On July 11, 1955, respondent stopped payment on his check 
No. 6745, dated June 30, 1955, given to complainant in the amount 
of the agreed purchase price of the apples, $2,242.50. On or about 
July 15, 1955, complainant was notified that respondent’s check 
had been protested for non payment. Complainant paid protest 
fees and bank charges of $2.53. 

8. On July 5, 1955, respondent’s office manager, Edward Chal- 
landes, telephoned the local inspection office at Newburgh, New 
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York, and requested Federal inspection of the apples. He was in- 
formed the local inspection office was shorthanded and that if 
prompt inspection was desired respondent should apply to the 
inspection office at Albany, New York. Upon calling the Albany 
office, Mr. Challandes was advised that inspection could not be 
made that day and that he should call again the following day, 
July 6, 1955. Respondent made no application for inspection on 
July 6, 1955. On July 7, 1955, Mr. Challandes again applied to 
the Newburgh office for inspection and inspection was made at 
10 a.m. on July 8, 1955. 


9. Inspection on July 8, 1955, resulted in the apples being 
certified as to size, condition and grade, as follows: 


“Size: Range 1% to 15%, average approximately 7% under 
21% inches in diameter, remainder 214 to 314 mostly 214 inches in 
diameter. 

“Condition: Mostly firm ripe. Decay ranges from 10 to 5514, 
average approximately 3014 Blue Mold Rot and Alternaria Rot 
in advanced stages, in some instances following soft scald. 


“Grade: Fails to grade U. S. No. 1 apples for processing ac- 
count excessive decay and fails to meet 214 inches minimum ac- 
count excessive undersize.” 


10. There is now due and owing from respondent to complain- 
ant the contract price of the two truckloads of apples, $2,242.50, 
plus protest fees and bank charges of $2.53, or a total of $2,- 
245.03, no part of which has been paid. 


11. Formal complaint was filed September 26, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


It is admitted by respondent’s witnesses in this proceeding that 
the two truckloads of fruit were permitted to stand overnight in 
non-refrigerated trucks before being unloaded into respondent’s 
cold storage facility. It thus appears that the apples in the first 
truck, which left complainant’s storage at 5 p.m. on July 1, 1955, 
and was unloaded at respondent’s storage at 7 a.m. on July 2, 
1955, were without refrigeration for a period of some 14 hours. 
The apples in the second truck were without refrigeration for 
about 19 hours. This truck, having left complainant’s storage at 
noon on July 2, 1955, was unloaded at 7 a.m. on July 3, 1955. 

The apples involved herein were inspected by Mr. Frank E. 
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Becker, an inspector of the Federal and State Departments of 
Agriculture. At the hearing, Mr. Becker testified that in his 
opinion the decay found in his inspection of July 8, 1955, could 
have been caused by the lack of refrigeration during the period 
the trucks were en route and while standing overnight before the 
fruit was placed in cold storage. According to this witness, the 
decay thereafter could have grown worse while in storage. 


The question of taking apples out of cold storage in hot weather 
and shipping same in non-refrigerated trucks is for discussion 
only to the extent that it may account at least in part if not for 
all the excessive decay found in the inspection of July 8, 1955. In 
view of the conclusions reached below, however, we find it un- 
necessary to decide whether complainant was guilty of a breach 
of warranty entitling respondent to damages. 


No complaint was ever made to complainant, either orally or in 
writing, by respondent concerning the apples. Nor did respondent 
at any time notify complainant he was rejecting the fruit or 
that he intended to file a claim. 


Respondent contends that a copy of the Federal inspection 
certificate was mailed to complainant. This was denied by com- 
plainant who testified that the only copy of the certificate received 
was one sent him by the Department after the informal complaint 
had been filed. Assuming that respondent did in fact mail a copy 
of the certificate to complainant, receipt of same, without more, 
by complainant does not constitute notice of objection, rejection, 
or intention to file any claim by respondent. 


Under the regulations issued pursuant to the act (7 CFR 
46.2(r) (s)), when shipment is by truck, the purchaser must give 
the seller notice of rejection within 6 hours after receipt of notice 
of arrival, or make application for a Federal inspection within 
that period and give notice of rejection within an hour after 
receiving the results of such inspection, or an acceptance will be 
presumed. The first truck arrived at respondent’s storage at 
11 p.m. on July 1, 1955, and the second truck arrived at 6 p.m. 
on July 2, 1955. As stated in Finding of Fact No. 8, respondent 
applied for a Government inspection on July 5, 1955 and was 
advised that no inspectors were available at that time and that if 
prompt inspection were desired respondent should apply for in- 
spection the next day, July 6, 1955. Respondent applied for in- 
spection on July 7, 1955 and the inspection was made on July 8, 
1955. However, even after the delayed inspection, respondent 
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failed to reject or complain about the apples. Accordingly, we 
must conclude that respondent accepted the apples. 

Although respondent accepted the two truckloads of apples and 
thus subjected himself to liability for the entire purchase price 
thereof, he was not precluded from claiming damages for any 
breach of contract on complainant’s part provided notice of such 
breach was given within a reasonable time after the breach was 
discovered. Sea Island Vegetables, Inc. v. Chabot Bros., Inc., 8 
A.D. 323; D. J. Fletcher v. Ozark Packing Co., 9 A.D. 349; A. J. 
Elggren & Sons Co. v. J. A. Wood Co., 11 A.D. 1032. The record 
in this case is clear that the required notice was never given com- 
plainant. In the circumstances, respondent must be considered as 
having waived any claim he might have had by accepting the 
apples and failing thereafter to make any objection to complain- 
ant. Webster Pierce v. Warley Fruit & Produce Co., PACA Docket 
No. 2599, S. 1740; Ayers Brokerage Company v. Elba Produce 
Company, 3 A.D. 422. 

Respondent’s failure to make payment promptly for the two 
truckloads of apples constitutes a violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$2,245.03, with interest, and the counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,245.03, with interest thereon 
at the rate of 5 percent per annum from August 1, 1955, until 
paid. 

The counterclaim is hereby dismissed. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4932) 


In re ALAN DAVID MCNAIR, JR., TRADING AS MCNAIR DISTRIBUTORS. 
PACA Docket No. 6892. Decided January 23, 1957. 


Repeated and Flagrant Violations—Revocation of License 


Respondent’s practice of failing to pay promptly and in full for numerous 
shipments of potatoes from various shippers warrants the revocation of 
his license under the act. 
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Mr. Champe T. Broaddus, for complainant. Respondent pro se. Mr. John 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on October 9, 1956, by the Acting 
Chief, Aegulatory Branch, Fruit and Vegetable Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture. It is alleged in the complaint that respondent has repeatedly 
and flagrantly violated section 2 of the act (7 U.S.C. 499b) by fail- 
ing or refusing to pay promptly and in full for numerous ship- 
ments of a perishable agricultural commodity in interstate com- 
merce which were purchased by respondent and by failing or 
refusing to pay promptly and in full brokerage fees earned in 
connection with the sale for respondent of numerous lots of a 
perishable agricultural commodity in interstate commerce. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
and, in effect, a waiver of oral hearing. Notwithstanding such 
notice, respondent has not filed an answer. The matter was re- 
ferred to John Curry, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture, for the prepa- 
ration of a report without further investigation or hearing pur- 
suant to section 47.30(c) of the rules of practice. On December 4, 
1956, the hearing examiner filed a report containing proposed 
findings of fact and conclusions and recommending that respond- 
ent’s license be revoked. No exceptions were filed to the hearing 
examiner’s report. 


































FINDINGS OF FACT 


1. Respondent, Alan David McNair, Jr., is an individual trad- 
ing as McNair Distributors whose address at the time of the 
transactions involved herein was 1466 Wishon Avenue, Fresno, 
California. 








2. Pursuant to the licensing provisions of the act, license No. 
154482 was issued to respondent on October 11, 1954, to trade as 
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McNair Distributors. This license has been renewed to October 
11, 1956. 


8. During May and June 1956, respondent, in the course of 
interstate commerce, purchased and accepted a total of 112 lots 
of potatoes from various shippers, and in each instance failed and 
refused to pay promptly and in full the agreed purchase price 
therefor to the shipper, as follows: 

Amount of 
Number of Total Unpaid 
Seller Shipments Purchase Price 

J. P. Molica, Co., 

Delano, California 15 $20,039.50 
D. M. Steel & Son, 

Delano, California 9 10,142.40 
Hoffman Cotton Co., 

Wasco, California 8,905.50 
J. D. Camp & Son, 

Wasco, California 3,834.00 
W. B. Camp & Sons, Inc., 

Wasco, California 7,107.00 
E. J. Peters, 

Wasco, California 8,166.60 
Baumel & Kurtz, 

Bakersfield, California 15,271.50 
Wasco Potato Shed, 

Wasco, California 1,350.00 
Gold Ribbon Warehouse, 

Arvin, California 12,946.00 
Melvin McConnell, 

Wasco, California 6,606.00 
D. W. Ferguson, 

Bakersfield, California 10,954.00 
Coberly-West Co., 

Shafter, California 12,184.45 
American National Foods, Inc., 

Los Angeles, California 6 8,150.00 
Deardoriff-Jackson Co., 

Los Angeles, California 5 5,239.75 


4. During May and June 1956, respondent, in the course of 
interstate commerce, employed three brokers to sell for his 
account a total of 54 carloads of potatoes and failed or refused to 
pay the brokerage earned in connection with sales of such carloads 
in the total amount of $1,1881.60. 


5. On or about June 28, 1956, an involuntary petition in bank- 
ruptcy was filed against respondent in the United States District 
Court for the Southern District of California and respondent was 
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adjudicated a bankrupt on July 3, 1956. The schedules in the bank- 
ruptcy proceedings listed debts of $204,217.99 and assets of 
$40,036.52. 


6. By letter dated August 31, 1956, the violations of the act 
alleged in the complaint and found in the Findings of Fact were 
called to respondent’s attention to afford him an opportunity to 
demonstrate or achieve compliance with the act. 


CONCLUSIONS 


Respondent’s failures to pay promptly and in full for shipments 
of a perishable agricultural commodity in interstate commerce 
and brokerage earned in connection with the sale of a perishable 
agricultural commodity in interstate commerce, as set forth in the 
Findings of Fact, constitute repeated and flagrant violations of 
section 2 of the act (7 U.S.C. 499b). Consequently, respondent’s 
license should be revoked pursuant to the provisions of section 8 
of the act (7 U.S.C. 499h) and the facts should be published. See 
e.g., In re Nate Rosenthal, 15 A.D. 441 (1956); In re Southern 
Transportation Company, 12 A.D. 746 (1953). The institution of 
bankruptcy proceedings or a discharge in bankruptcy does not 
bar or alter this result. In re James L. (Lonnie) Cecil, 7 A.D. 1105 
(1948) ; In re Abbate Bros., Inc., 15 A.D. 874 (1956). 


ORDER 


Effective on the 20th day after this date, any license held by 
respondent under the act is revoked. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4933) 


VINCENT C. BIALESKI v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6925. Decided January 24, 1957. 


Failure to Pay—Default 


The complaint alleges that respondent purchased but did not pay for one 
truckload of potatoes. The failure of respondent to answer the complaint 
constitutes an admission of the facts alleged and he is ordered to pay 
the complainant the amount due. 
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Mr. William Wickham, of Mattituck, Long Island, New York, for com- 
plainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on October 23, 1956. Complainant 
seeks an award of reparation in the amount of $1,607.79, which 
is alleged to be the unpaid purchase price of one truckload of 
potatoes sold to respondent during July 1956. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on November 13, 1956. On that same date, a copy of the 
report of investigation was served upon complainant’s attorney. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 


alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Vincent C. Bialeski, whose 
address is Mattituck, Long Island, New York. 


2. Respondent is an individual, Sidney Becker, doing business 
as Becker Fruit & Produce Co., whose address is 296 Boston 
Market Terminal, Boston, Massachusetts. At the time of the 
transaction complained of herein, respondent was licensed under 
the act. 


3. On or about July 24, 1956, in the course of interstate com- 
merce, complainant sold to respondent 589 50-pound sacks of Long 
Island potatoes at $2.6714 per sack and 11 50-pound sacks of 
Long Island potatoes at $2.9214 per sack, for a total price of 
$1,607.79 delivered Boston, Massachusetts. 


4. On July 26, 1956, complainant shipped by truck from 
Mattituck, Long Island, New York, to respondent at Boston, 
Massachusetts, 600 sacks of potatoes meeting the specifications 
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of the foregoing contract. Respondent received and accepted the 
potatoes at Boston, Massachusetts. 


5. Respondent issued his check, dated August 23, 1956, made 
payable to complainant for the purchase price of $1,607.79. The 
check was returned by the bank upon which it was drawn for the 
reason that respondent’s account had been closed. Respondent 
has since failed and refused to pay complainant the purchase 
price of $1,607.79, or any part thereof. 


6. The formal complaint was filed on October 23, 1956, which 
was within 9 months after the cause of action accrued. 













CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the purchase price 
of the potatoes is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $1,607.79, with 
interest. 













ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,607.79, with interest there- 
on at the rate of 5 percent per annum from August 1, 1956, 
until paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 











(No. 4934) 


ILLINOIS FRUIT GROWERS EXCHANGE v. C. L. ROBINSON ICE & COLD 
STORAGE CORPORATION. PACA Docket No. 6704. Decided Janu- 
ary 24, 1957. 








Warranty—Failure to Prove—Dismissal 





It is concluded that complainant has failed to prove by a preponderance of 
the evidence that the terms of the contract contained a guaranty by 
respondent that the peaches purchased would be free of Rrown Rot. 
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Complainant and respondent, pro se. Mr. John C. Chernauskas, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on January 3, 1956, wherein com- 
plainant alleges that it purchased 370 crates of field run peaches 
from respondent; that the contract for the peaches was negotiated 
by Palmer Brothers & White, who acted as broker or agent for 
the respondent; that said peaches were guaranteed by the broker 
or agent of respondent to be free of Brown Rot; that the peaches 
on arrival at destination contained Brown Rot; and that respond- 
ent informed complainant to sell the peaches in the best possible 
way and that the lot would be adjusted, but that no adjustment 
has been made. Complainant seeks reparation in the amount of 
$545.54. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on January 
17, 1956. A copy of the resport of investigation was served upon 
complainant on January 18, 1956. Respondent filed an answer on 
February 7, 1956, generally denying the allegations of the com- 
plaint and denying specifically that it guaranteed the peaches to 
be free of Brown Rot upon arrival at destination. Respondent 
requested an oral hearing and same was held in Winchester, Vir- 
ginia, on July 17, 1956. Mr. Harold A. Kaeser, General Manager 
of complainant, and Mr. Reginald Stearns, buyer of complainant, 
testified on behalf of complainant. Mr. Delmer Robinson, Jr., an 
officer of respondent, Mr. F. E. Brenneman, an employee of re- 
spondent, Mr. Chester Palmer, of the brokerage firm of Palmer 
Brothers & White, and Mr. Robert Fierro, a dealer from Martins- 
burg, West Virginia, testified on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant, Illinois Fruit Growers Exchange, is a corpo- 
ration whose address is P. O. Box 600, Carbondale, Illinois. 


2. Respondent, C. L. Robinson Ice & Cold Storage Corporation, 
is a corporation whose address is Winchester, Virginia. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 
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3. On or about August 16, 1955, in the course of interstate 
commerce, complainant purchased from respondent 370 crates of 
field run Amber Gem peaches at the price of $2.10 per crate and 
also made a deposit of 75¢ per crate for each of the 370 crates, 
the total sum amounting to $1,054.50. The purchase was made by 
complainant’s representative, Mr. Reginald Stearns, through 
Palmer Brothers & White, brokers located in Winchester, Vir- 
ginia. Complainant paid to respondent said sum of $1,054.50. 


4. When negotiating for the purchase of the peaches, com- 
plainant’s representative, Mr. Stearns, informed the broker that 
he desired to purchase peaches which were free from Brown Rot. 
Mr. Robert Palmer, of the brokerage firm of Palmer Brothers & 
White, informed him that respondent had peaches which up to 
that time did not show any indication of containing Brown Rot. 


5. The peaches involved herein were loaded at Charlestown, 
West Virginia, in a truck hired by complainant and transported 
to Carbondale, Illinois. Said truck was properly loaded and shipped 
under proper refrigeration. 


6. Upon arrival of said peaches at Carbondale, Illinois, on 
August 18, 1955, they were immediately placed in cold storage. 
However, the peaches showed indications of Brown Rot, and a 
Federal inspection made at 1 p.m. on August 18, 1955, certified 
their condition to be as follows: 

“Condition: Generally firm, ground color generally turning 
yellow to yellow. 3 to 40%, average approximately 12% 
Brown Rot, mostly in early stages, some in advanced stages. 
“Remarks: Inspection and Certificate Restricted to Condition 
only at Applicant’s Request.” 


7. Complainant immediately notified the broker of the condi- 
tion of the peaches and the broker indicated to complainant that 
he would notify the respondent and that he thought adjustments 
on the load would probably be made. Subsequently complainant 
was in contact with C. L. Robinson, Jr., of the respondent firm, 
and negotiations for an adjustment were had. However, no agree- 
ment as to an adjustment in price was reached and no such adjust- 
ment was ever made. 


8. Complainant sold the peaches for the net sum of $231.46, 
and sent an accounting thereof to respondent. 


9. The formal complaint was filed on January 3, 1956, which 
was within 9 months after the cause of action accrued. 










PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 85 


CONCLUSIONS 


The dispute is based primarily on the terms of the contract 
involved herein. It is complainant’s contention that its representa- 
tive, Mr. Stearns, sought peaches which were free of Brown Rot; 
that he was assured by the broker that respondent’s peaches were 
of that nature; and that respondent guaranteed that the peaches 
were free of this disease. However, respondent contends that it 
made no such guaranty, that Mr. Robinson informed the broker 
and Mr. Stearns, complainant’s representative, that up to that 
time, August 16, 1955, there was no evidence of Brown Rot in his 
orchard nor had he received any complaints from his buyers con- 
cerning this. Respondent expressly denies that it guaranteed to 
complainant that the peaches would be free from Brown Rot. At 
the hearing held in Winchester, Virginia, both parties reiterated 
their contentions. Mr. Robert Palmer, of Palmer Brothers & 
White, the brokers who negotiated this transaction, substantially 
supported respondent’s position. In his testimony, Mr. Palmer was 
quite definite about the fact that he did not guaranty that the 
peaches from respondent’s orchard would be free of Brown Rot. 
Mr. Palmer testified that he informed complainant’s representa- 
tive that up to that time the respondent’s orchard was one of the 
few in the area which had not had any trouble with Brown Rot 
and that Mr. Robinson would guaranty that such was the case. 
Mr. Stearns did not appear to take issue with the testimony of 
Mr. Palmer relating to statements Mr. Palmer made to Mr. 
Stearns at the time the contract was negotiated. Nevertheless, 
complainant continued to contend that the statements made by 
Mr. Palmer during he negotiations constituted a guaranty that 
the peaches would be free from Brown Rot, which guaranty was 
binding upon respondent. However, when urged to be specific 
about conversations and statements made during the negotiations 
with the broker, Mr. Stearns was not able to testify as to the 
details of their discussions. Mr. Stearns testified that the negotia- 
tions had with Mr. Palmer, the broker, took place over a period 
of a week or more and conversations between them were very 
general, but that he did indicate to Mr. Palmer that he wanted 
peaches free of Brown Rot. Mr. Palmer, although testifying in 
general terms, was quite definite that the only guaranty he made 
to complainant was the respondent had not up to that time had 
evidence of Brown Rot in his orchard. From the testimony pre- 
sented by all witnesses at the hearing, it would appear that com- 
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plainant perhaps inferred more from Mr. Palmer’s statements 
than either Mr. Palmer or respondent intended. It appears to us 
that under the circumstances, the language used did not constitute 
a guaranty that the peaches would be free of Brown Rot. We note 
here that Mr. Stearns inspected or at least had a very liberal 
opportunity to examine each box as it was loaded on the truck and 
at that time the peaches appeared to be in good condition with 
no discernible evidence of Brown Rot. It seems to us that the 
better view of this transaction and the view which appears to be 
supported by the testimony presented at the hearing is that Mr. 
Stearns could have relied on the fact that respondent’s orchard 
had not experienced any difficulties with Brown Rot up to the 
time of the purchase while other orchards in the area had been 
affected and that Mr. Stearns assumed that this load would be the 
same as the others from respondent’s orchard. It is our conclusion, 
based on the evidence and testimony of record, that complainant 
has failed to prove by a preponderance of the evidence that the 
terms of the contract contained a guaranty by respondent that 
the peaches would be free of Brown Rot. 

‘Complainant in its complaint has also alleged that after notify- 
ing the broker about finding Brown Rot in the load, the broker 
indicated that adjustments would probably be made. However, Mr. 
Kaeser of the complainant firm testified, and his testimony is sup- 
ported by Mr. Robinson of respondent firm, that although they 
did talk about an adjustment, they could not reach an agreement 
and none was made. 

In view of the above conclusions, the fact that no express war- 
ranties were made, and the fact that the peaches were merchant- 
able, we are of the opinion that the complaint should be dismissed. 

































ORDER 





The complaint herein is hereby dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 4935) 


S. OTIS SULLIVAN & Co. v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6924. Decided January 24, 1957. 


Failure to Pay—Default 


Failure to answer the complaint constitutes an admission of the facts 
alleged. Respondent is ordered to pay to complainant the amount due in 
connection with the purchase of onions and cabbage. 


Mr. W. M. White, Jr., Southern Traffic Bureau, of Harlingen, Texas, for 
complainant. Mr, A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 14, 1956. A formal 
complaint was filed on November 2, 1956. Complainant seeks 
an award of reparation in the amount of $2,737.50, which is 
alleged to be due in connection with the sale of four carloads of 
onions and one carload of cabbage by complainant to respondent 
during March and April 1956. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on November 13, 1956. A copy of the report of investi- 
gation was served upon complainant’s representative on Novem- 
ber 14, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, S. Otis Sullivan, doing busi- 
ness as S. Otis Sullivan & Co., whose address is P. O. Box 975, 
Raymondsville, Texas. 








or 
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2. Respondent is an individual, Sidney Becker, doing business 
as Becker Fruit & Produce Co., whose address is 296 Boston 
Market Terminal, Boston, Massachusetts. At the time of the 
transactions complained of herein, respondent was licensed underr 
the act. 


8. During March and April 1956, in the course of interstate 
commerce, complainant sold to respondent four carloads of onions 
and one carload of cabbage, f.o.b. loading point in the State of 
Texas. The dates of the respective sales, the car numbers, the 
commodities and quantities involved, and the applicable prices 
are as follows: 





















Unit Total 

Date Car No. Commodity Packages Price Top-ice Price 
March 9 ART 21884 Onions 510 Bags $1.00 - $ 510.00 
March 12 ART 31430 Onions 510 Bags 1.00 - 510.00 
March 29 ART 50008 Cabbage 510 Crts. 1.50 $60.00 825.00 
March 31 ART 28160 Onions 510 Bags 85 - 433.50 
April 7 ART 32405 Onions 510 Bags .90 - 459.00 






Total $2,737.50 





4. Onions and cabbage conforming with the terms of the 
contracts were shipped by complainant on the dates and in the 
cars set forth in Finding of Fact No. 3 from Edcouch, Texas, to 
respondent at Boston, Massachusetts. Respondent accepted each 
shipment of onions and cabbage upon its arrival at Boston, 
Massachusetts. 









5. The toal purchase price of the four carloads of onions and 
one carload of cabbage, including the charge for top-ice, is 
$2,737.50, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on November 2, 1956, which 
was within 9 months after the causes of action accrued. 








CONCLUSIONS 






The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the amount due in 
connection with the sale of the onions and cabbage is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $2,737.50, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,737.50, with interest thereon 
at the rate of 5 percent per annum from May 1, 1956, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4936) 


ROSKO PRODUCE Co. v. EVER READY Co. PACA Docket No. 6921. 
_ Decided January 25, 1957. 


Failure to Pay—Default 


The complainant alleges that respondent has not paid the amount due in 
connection with the purchase of eight truckloads of potatoes. Failure to 
answer the complaint constitutes an admission of the facts alleged and 
respondent is ordered to pay the amount due. 


Complaint pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on August 23, 1956. Complainant 
seeks an award of reparation in the amount of $4,620 which is 
alleged to be the total purchase price of eight truckloads of pota- 
toes sold and delivered by complainant to respondent in Novem- 
ber and December 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on November 1, 1956. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on November 2, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Rosko Produce Co., is a partnership composed 
of Leo Rosko, Stanley Rosko, Adam Rosko, and Constantine 
Rosko, whose address is P. O. Box 913, Southampton, New York. 











2. Respondent, Ever Ready Potato Co., is a partnership com- 
posed of Benjamin G. Rayburn and John C. Woods, whose address 
is 1836 Evergreen Avenue, Jacksonville, Florida. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 











3. During November and December 1955, in the course of 
interstate commerce, complainant sold to respondent eight truck- 
loads of potatoes on the basis delivered Jacksonville, Florida. The 
dates of the respective sales, the quantities involved and the ap- 
plicable prices are as follows: 

















Date Quantity Unit Price per cwt. Total 
Nov. 22 600 50-lb. bags Bakers $2.35 $ 705.00 
= 620 50-lb. bags U. S. No. 1 
Size A— 2.00 620.00 
+ 2 650 50-Ib. bags U. S. 
No. 1 Size A— 2.00 650.00 
¢. 600 50-lb. bags U. S. 
No. 1 Size Jumbo— 2.35 705.00 
Dec. 5 550 50-lb. bags U. S. 
No. 1 Size A— 2.00 550.00 
de 600 50-lb. bags U.'S. 
No. 1 Size A— 2.00 600.00 
eG 600 50-lb. bags U. S. 
No. 1 Size Jumbo— 2.30 690.00 
a 100 50-lb. bags U. S. 
No. 1 Size A— 2.00 100.00 

















Total $4,620.00 


4, Eight truckleads of potatoes meeting the specifications of 
the foregoing contracts were shipped from Southampton, New 
York, to respondent at Jacksonville, Florida. Respondent accepted 
the potatoes aftef their arrival at; Jacksonville, Florida. 






5. The total purchase price of the éight ‘truckloads of potatoes 
is $4,620, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on August 23, 1956, which 
was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of prac- 
tice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the total 
purchase price of the eight truckloads of potatoes is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $4,640, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,620, with interest thereon 
at the rate of 5 percent per annum from January 1, 1956, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 4937) 


SAMUEL P. MANDELL Co. v. SAM .CATANZARO. PACA Docket No. 
6650. Order issued January 4, 1957, by Thomas J. Flavin, Judi- 
cial Officer. 
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